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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a complaint in the District Court against Eastern 
Air Lines, Inc. , and others, alleging that the defendants had negligently 
caused the death of her spouse in the crash of an Eastern Air Lines 
plane on November 1, 1949. Subsequently the District Court) approved 
a settlement of the case whereby Eastern Air Lines agreed to pay 
$37,500 to the appellant as administratrix of her spouse's estate. That 
sum was paid into the registry of the District Court by Eastern Air 
Lines following notification that the United States was asserting a lien 
on that sum in the amount of $17,165.50, the amount the United States 
had paid to the appellant over a period of time as compensation pay- 


2 
ments under the United States Employees Compensation Act. By order 
of the District Court, all but $17,165.50 was disbursed to the appellant 
and her then counsel. The United States petitioned to enforce its lien 
and the appellant filed a formal claim to the $17,165.50. On cross 
motions for summary judgment, the District Court entered judgment 
for the United States and directed the Clerk to make payment of the 
$17,165.50 to the United States, which direction was stayed pending 
this appeal. From that order appellant now appeals to this Court and 
invokes its jurisdiction under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 
The facts of this case are not in dispute. On November 1, 1949, 
an Eastern Air Lines plane collided in mid-air with a military-type air- 
craft while approaching a runway at the Washington National Airport. 
All 55 persons aboard the commercial plane were killed. Appellant's 
husband, an employee of the Federal Government, was among those 
killed. 


On October 26, 1950, the appellant filed this suit against Eastern 
Air Lines, Inc. , and others, claiming that the defendants negligently 
caused the death of her spouse. A stipulation wes then filed in this 
case whereby the plaintiff agreed to be bound on the question of liability 
of the various defendants, including the United States, named in the 
so-called Miller cases in the District Court. The Miller cases in- 
volved two other passengers killed in the crash. 


z The identical stipulation was filed in all the many actions in the District 
Court growing out'of this particular accident. This stipulation, which is not 
reprinted in the appendix hereto but is in the original record before this Court, 
stated that whereas "the liability of the respective defendants" (including the 
United States) was common to all the cases it was agreed that (1) "No trial 
shall be had in any of the cases captioned above until the Miller cases have 
proceeded to final' judgment and until all appeals, intermediate and final, have 
been had," and (2) "The final decision in the Miller cases, . . - shall be con- 
clusive and binding on these issues upon all of the parties to this stipulation in 
each of the cases captioned above." 


In the instant case, the defendant Eastern Air Lines on October 6, 1953, 
filed a motion asking leave of court to add the United States as a third party 
defendant. This motion was by stipulation held in abeyance pending the outcome 
of the Miller cases and was never formally passed upon. 
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The Miller cases resulted in a final determination, binding in all 
the cases including the instant one, that the United States and Eastern 
Air Lines were concurrently and equally responsible for the death of 
all the passengers on the plane. Union Trust Co. v. United States, 113 
F. Supp. 80 (D.D.C., 1953); Eastern Air Lines v. Union Trust Co., 

95 U.S. App. D.C. 189, 221 F. 2d 62 (1955); United States v. Union 
Trust Co. , 350 U.S. 907 (1955); Eastern Air Lines v. Union Trust Co., 
99 U.S. App. D.C. 205, 239 F. 2d 25 (1956), cert. denied, 353 U.S. 
942 (1957). Subsequently the defendant Eastern Air Lines negotiated 

a settlement with the appellant, as administratrix of her husband's 
estate, for the sum of $37,500 (J. A. 2). This settlement was approved 
by the District Court. 


In the meantime, the appellant as the widow of her spouse was 


receiving over a period of time the sum of $17,165.50 from the United 
States as compensation in accordance with the provisions of the Federal 
Employees' Compensation Act, 5 U.S.C.A. 8 751, et seq. (J.A. 10). 
These payments ceased upon appellant's remarriage, as provided by 
the Act, 5 U.S.C.A. 8 760(A). (J.A.- 12.) 


The sum of $37,500, the settlement figure approved by the District 
Court, was paid into the registry of the District Court by Eastern Air 
Lines following notification that the United States was asserting a lien 
on $17,165.50 of that sum. (J.A. 2.) The District Court thereupon 
directed, with the consent of all parties concerned, that all but $17,165.50 
of the $37,500 on deposit be disbursed to the appellant and her then 
attorneys. (J.A. 20.) The United States having petitioned to enforce 
its lien, (J.A. 8), and the appellant having filed a formal claim to the 
$17,165.50, (J.A. 6, 21), cross motions for summary judgment were 
filed. (J.A. 23.) The District Court, after hearing oral argument, 
granted judgment for the United States and thereby recognized the lien 
it had asserted. (J.-A. 24.) This appeal followed, the payment of the 
$17,165.50 to the United States being stayed pending the outcome of 
this appeal. (J.A. 24.) 
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STATUTORY PROVISION INVOLVED 


The relevant statute under which the United States is asserting 
its lien in this case is Section 27 of the United States Employees' Com- 
pensation Act, 5 U.S.C.A. 8777, which reads in pertinent part: 


"Hf an injury or death for which compensation is pay- 
able under this chapter is caused under circumstances 
creating a legal liability in some person other than the 
United States to pay damages therefor, and a beneficiary 
entitled to compensation from the United States for such 
injury or death receives, as a result of a suit brought by 
him or on his own behalf, or as a result of a settlement 
made by him or on his behalf, any money or other pro- 
perty in satisfaction of the liability of such other person, 
such beneficiary shall, after deducting the costs of suit 
and a reasonable attorney's fee, apply the money or other 
property so received in the following manner: | 


(A) If his compensation has been paid in whole or 
in part, he shall refund to the United States the amount 
of compensation which has been paid by the United States 

. Any amount so refunded to the United States shall 
be placed to the credit of the employees' compensation 
fund." 

* ey * (Emphasis added.) 


STATEMENT OF POINTS 


1. The court below erred in holding Section 27 of the United 
States Employees' Compensation Act, 5 U.S.C.A. 8777, applicable 
under the circumstances of this case so as to entitle the United States, 
found to be partly responsible for the death of appellant's spouse, to 
reimbursement of compensation payments under the Act. 


2. The court below erred in not recognizing that the joint and 
concurrent negligence of the United States renders Section 27 of the 


Compensation Act inapplicable. 


3. The court below erred in not permitting appellant to keep the 
full amount received in settlement of her claim against the third party 
tort feasor. 


SUMMARY OF ARGUMENT 


Appellant, as the widow of a federal employee killed while in the 
performance of his duties, was entitled to receive, and did receive, 
compensation payments under the United States Employees’ Compensa- 
tion Act. And because the United States has been judicially determined 
to be jointly at fault with a third party in causing the fatal accident, 
these compensation payments became in effect the measure of the Gov- 
ernment's liability for its part in the negligence. | 


Section 27 of the Compensation Act, however, was not intended or 
designed to reimburse the United States for compensation payments made 
where it is in whole or in part responsible for the accident. The statu- 
tory language and legislative history conclusively show that Congress 
was here concerned with reimbursing the United States only where the 
injury or death was. caused solely "by the negligence of some| person 
other than the United States."" To permit the United States to recover 
back its compensation payments where it is at fault would unfairly re- 
lieve the United States of all financial responsibility for its negligence 
and transfer the entire responsibility to the third-party tort-feasor. 


Finally, there is no basis in the Compensation Act for concluding 
that Congress intended to forbid a federal employee or his beneficiary 
from retaining compensation payments from a negligent Government 
where he has also recovered a judgment from, or made a settlement 


with, the joint tort feasor. In other words, there is no ban against a 
federal employee or his beneficiary recovering against two joint tort 
feasors, one of them being the United States. 


ARGUMENT 


1. THE NATURE OF THE COMPENSATION PAY- 
MENTS TO APPELLANT 


Because appellant's spouse was an employee of the United States 
and because he was killed while in the performance of his duties as an 
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employee, the appellant as his widow became entitled to compensation 
payments from the United States as long as she did not remarry. 

5 U.S.C.A. $760(A). This was true whether or not the United States 
was at fault in causing the accident. But since it has been judicially 
determined in the Miller cases that the United States was a joint tort- 
feasor in causing the fatal accident in this instance, the $17,165.50 in 
payments to the appellant must be considered to be the measure of re- 
coverable damages from the United States for its part in the negligence. 
As stated by the Supreme Court in Dahn v. Davis, 258 U.S. 421, 431 
(1922): 


“This Compensation Act is the expression of a 
slowly developed purpose on the part of the United 
States . . . to give compensation to its employees, 
who otherwise would be without remedy when injured 
by fault of the government, and the provisions of it 
which we have discussed convince us that when the 
compensation was accepted, no further payment 
should be made by the government. The act does 
not contemplate or provide for suits against the gov- 
ernment. On the contrary, it is essentially an act 
of justice or of grace on the part of the United States, 
elaborately and carefully worked out, and designed 
to compensate, promptly, without litigation or ex- 
pense, all employees injured while in discharge of 
duty, in an amount which, on the average, was 
thought adequate or just. The amount of the award 
in each case is determined by a specially constituted 
commission, without cost to the claimant, and it is 
allowed wholly without regard to the negligence of 
the government or its employees." (Emphasis added. ) 


Moreover, the Act expressly provides, 5 U.S.C.A. 8757 (b), that 
the liability of the United States under this statute "with respect to the 
injury or death of an employee shall be exclusive, and in place, of all 
other liability of the United States . . . to the employee, his legal 
representative, spouse, . . . and anyone otherwise entitled to recover 
damages from the United States . . . on account of such injury or 


death. . . ." Wnder the circumstances of this case, this provision 
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simply means that where a federal employee is killed, due in part to 
the negligence of the United States, the rights of the beneficiary as to 
the Government are limited to the compensation payments provided 
under the Act. As this Court noted in Lewis v. United States, 89 U.S. 
App. D.C. 21, 190 F. 2d 22 (1951), Congress here desired "to limit 
Federal employees to their remedy under the Compensation Act and to 
preclude double recovery or an election of remedies" as against the 


Government. 


Quite obviously, therefore, Congress considered this Act to be 
the sole measure of the Government's tort liability to its employees or 
their beneficiaries in those instances where the Government was at 
fault in causing the death or injury. The exclusiveness of that remedy 
as respects the Government does not change the essential proposition 
that this Act can — and in this instance does — represent the method 
by which the Government discharges its obligations growing out of its 
own negligence. 


It thus becomes fruitless to say, as the Government said below, 
that the United States has not allowed itself to become a tort-feasor as 
against one of its own employees injured or killed in the course of his 


duties and compensable under this Act. The point is not whether the 
Government is technically a tort-feasor as to its employees. Nor is 
the point whether the United States might have had some other defense, 
such as the fellow servant doctrine, if the appellant had beer allowed to 
sue intort. As long as the Congress allows the federal employee or 
his beneficiary to collect compensation under this Act both where the 
government is at fault and where it is not, the Act becomes the expres- 
sion of the Government's liability in all instances where the United 
States is in fact negligent in causing the accident. 


In this case we have the unique circumstance of a binding judicial 
determination that the United States was jointly and concurrently at 
fault in causing the fatal accident. That determination gave’ definitive 
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meaning to what might otherwise have been an ambiguous rationale for 
compensation payments under the Act. That determination made it 

clear that the Government, being at fault, was making the payments not 
as a bounty from the sovereign but in discharge of its moral and legal 
obligations to one injured by its own negligence. Compensation was 
being paid to the beneficiary of an employee "who otherwise would be 
without remedy when injured by fault of the government." Dahn v. Davis, 
258 U.S. 421, 431 (1922). 


2. THE INAPPLICABILITY OF THE REIMBURSE- 
MENT PROVISIONS OF THE ACT 

The problem in this case centers around the statutory provisions 
for reimbursement to the United States for compensation payments made 
by it under the Act. There are two such provisions, 5 U.S.C.A. 88776, 
777, both applying only "under circumstances creating a legal liability 
in some person other than the United States to pay damages" for the 
injury or death. 


The first provision, 5 U.S.C.A. 8 776, states that the United 
States may require the beneficiary to assign to it any right of action he 
may have to enforce the liability of such other person. The second pro- 
vision, 5 U.S.C.A. 8777, directly involved in this case and quoted in 
full at page 4 herein, requires the beneficiary to reimburse the United 
States, out of any recovery from or settlement with the other person, 
the amount of compensation received from the United States. 


As indicated, this statutory adjustment of amounts received or 
receivable by a beneficiary from a third-party tort-feasor was meant 


to apply "under circumstances creating a legal liability in some person 
other than the United States to pay damages" for the injury or death. 
And the Supreme Court has emphasized that both §776 and 8777 deal 
only with situations involving the liability of persons "other than the 
United States." Dabn v. Davis, 258 U.S. 421, 430 (1922). But it is 
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equally obvious that this statutory language does not apply where, as in 
the instant case, legal liability has been created not only in a third 
person but in the United States as well. 


In other words, Congress did not say that the United States should 


be reimbursed for its compensation payments "under circumstances 
creating a legal liability in the United States as well as in some other 
person to pay damages." It was careful to limit these reimbursement 
provisions to situations where the United States was not at fault and 
where the third party alone was liable for damages. Where the United 
States is liable to pay damages, even though such damages be in the 


form of limited compensation payments, 8777 by its terms does not 
apply. 

Such a reading of the statute is more than an exercise in seman- 
tics. It is a reading grounded in the spirit, the policy and the purpose 
of this legislative enactment. What Congress was doing in 8777 was 
making the United States whole for those compensation payments it 
gratuitously gave its employees or their beneficiaries for injuries or 
deaths caused by the negligence of some third party. In enacting this 
section, Congress was not dealing with the situation where the injury 
or death was caused in whole or in part by the negligence of the United 
States. It was concerned only with the circumstance where the injury 
or death was caused "by the negligence of some person other | than the 
United States. "2 When some third party, wholly responsible for the 

Sa a a a“ 

As stated in the definitive legislative report (H. Rep. No. 677, 64th 
Cong., 1st Sess., pp. 11-12, 1916) leading to the adoption of the Employees" 
Compensation Act: "If the injury or death for which compensation is payable 
is caused by the negligence of some person other than the United States, the 
commission may require the beneficiary to assign to the United States any 
right of action he may have against such other person or to prosecute said 
action in his own name. If the Commission realizes upon such cause of action, 
it shall, after deducting expenses and compensation already paid, pay any 
surplus to the beneficiary. If a beneficiary entitled to compensation) pursues 
his right of action and realizes upon the same, he is required to credit upon 


compensation due from the United States the amount received from such other 
person." (Emphasis added. ) 
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accident, makes monetary amends with the injured federal employee 

or his beneficiary, Congress believed it only fair that the employee or 
his beneficiary pay back to the Government what he has received from 
it as a bounty. As long as the employee is compensated by a recovery 
from the sole tort-feasor there is no reason why the federal employees' 
compensation fund should remain depleted by the amount of compensa- 
tion payments derived from that fund. 


To put it another way, Congress was here making an equitable 
adjustment as between an innocent Government and a third-party tort- 
feasor. It was dealing with the usual situation where compensation 
payments are made, where "Fault is no longer the basis for recovery 
of compensation. The mere fact of injury, under the new system, gives 
rise to a duty to pay compensation." Baird v. John McShain, Inc. , 
108 F. Supp. 553, 555 (D.D.C. , 1952). And because the United States, 
as an employer, has imposed on itself a duty to pay compensation 
where it is not at fault Congress has deemed it equitable to reimburse 
the United States where the employee or his beneficiary has recovered 
from the third-party tort-feasor. In effect, the entire financial burden 
of the accident is rightfully cast upon the person wholly responsible 
therefor. 


But the foregoing rationale does not apply where the United States 
is itself a tort-feasor along with the third party. The compensation 


payments having been given to the employee or his beneficiary not as 

a bounty but in discharge of its responsibility for the accident, there 

is no reason in fairness or equity why the United States should be re- 
imbursed. Why should the United States, if it was partly at fault, be 
made whole and thus escape all financial detriment for its negligence ? 
Why should the United States, through the technique of being reimbursed 
from payments from the other tort-feasor, be able to throw all finan- 
cial liability on the other tort-feasor? 
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As pointed out recently by this Court in D. C. Transit System, 
Inc. v. Slingland, U.S. App. D.C. __, 266 F. 24 465, 469 (1959), 
involving the joint and concurrent liability of the United States and a 
third party, "where the parties are not intentional and willful wrong- 
doers, but are such only by legal inference or intendment the whole 
loss should not be imposed unconditionally upon one of them alone." 


Or to use the words of this Court in George's Radio, Inc. v. Capital 
Transit Co., 75 U.S. App. D.C. 187, 126 F. 2d 219, 222 (1942), it 
would "be contrary to the principles of natural justice, of reason, and 


of common sense, to impose unconditionally the whole loss on one of 
them" — i.e. , on Eastern Air Lines. And it should not be presumed, 
in the absence of express words requiring such a result, that Congress 
intended by the Compensation Act to impose the whole loss on a third 
party tort-feasor where the Government has been found equally at 
fault. 


Indeed, the very use of the phrase "under circumstances creat- 
ing a legal liability in some person other than the United States to pay 
damages" for the death or injury, 5 U.S.C.A. 8 777, indicates a Con- 
gressional desire not to permit a negligent Government to free itself 
of all liability for its fault. The leading, indeed the only, judicial 
decision interpreting such language was rendered in England jin 1911, 
some five years prior to the enactment of the United States Employees' 
Compensation Act in 1916. The language of the English Workmen's 
Compensation Act, 1906, 6 Edw. 7, C. 58, giving an employer the 
right of indemnity against a third party tort-feasor "where the injury 
for which compensation is payable under this Act was caused under 
circumstances creating a legal liability in some person other than the 
employer to pay damages in respect thereof. . .", is so similar to 
the language of the federal statute here involved that it is safe to 
assume that the English statute was. probably the model on which the 
American statute was framed. 
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The leading decision was rendered by the Court of Appeal, Kings 
Bench Division, in Cory & Son, Ltd. v. France, Fenwick & Co., Ltd., 
[1911] L.C., 1 K.B. 114. There a workman on a steamer had been 
injured as the result of the joint negligence of both his employer and a 
third party. The employer paid compensation under the Act to the 


injured ‘workman and then brought an action for indemnity against the 
third party joint tort-feasor. The right of the employer thus to shift 
part of his financial burden to the third party was dependent upon the 
existence, in the words of the statute, of "circumstances creating a 
legal liability in some person other than the employer to pay damages 


in respect thereof." 


In denying recovery to the jointly negligent employer, the three 
Lord Justices sitting on the case each interpreted the phrase "circum- 
stances creating a liability in some person other than the employer to 
pay damages" as limited to the situation where the responsibility and 
liability are exclusively that of the third person. The phrase was held 
not applicable as between joint tort-feasors. In So ruling, the Lord 
Justices made the following remarks: 


Vaughn Williams, L. J.: "As I read the section, it 
is quite plain that. . . the Legislature is anxious, be- 
cause it thinks it just, that the wrong-doer who has by 
his wrong action brought about the result shall not get 
off scot free. . . . Onthe proper construction of the 
statute we ought not to hold that it gives one of two joint 
wrong-doers a right of action for indemnity against the 
other wrong-doer." (p. 124). 


Buckley, L.J.: "If the preliminary words of the 
section are Satisiied, then the person by whom the com- 
pensation was paid is to be entitled to be indemnified by 
the person so liable to pay damages as aforesaid. There- 
fore, if a case where there is a legal liability for damages 
in the employer and a stranger does come within the sec- 
tion, the effect of the Act is that, as between those two 
parties, both of whom are to blame, the one shall bear 
the whole of the onus of the indemnity of the other. That 
is a construction which I think highly improbable. Upon 
these grounds I think the section is confined to a case 
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where there is a legal liability to pay damages in a 
stranger to the exclusion of a case where there is a legal 
liability to pay damages in a stranger and the employer 
himself."' (pp. 126-7). 


Kennedy, L.J.: "It seems to me that nobody who 
helped to pass this Act of Parliament which makes an em- 
ployer liable apart from all questions of negligence to make 
compensation in respect of an accident to a workman arising 
out of or in the course of his employment, could have intend- 
ed by this section that, though the employer could have been 
sued, . . . he should be able to go to another person whose 
servant has been guilty of negligence which in common with 
that of his own servant caused the accident, and demand an 
indemnity . . . I think I should say that it is not unreason- 
able, having regard to the consequences of any other interp- 
retation, to read the words ‘creating a legal liability in 
some person other than the employer' as meaning a legal 
liability which, as between the employer and the third per- 
son, is the sole legal liability . . . I think on the whole 
that the section should be treated as applying only to cases 
in which the employer is liable only for compensation under 
the Act, and not as applying to cases where the employer 


himself is, through his own or his servant's negligence, re- 
sponsible outside the Act jointly with the person from whom 
he claims indemnity, as having to some extent contributed 

to the injury to the workman who has been compensated," 
(pp. 135-6). 


This Cory decision has been followed and applied by the Supreme Court 
of Alberta under a similar Canadian statute, Canadian Pacific Ry. v. 
Alberta Clay Products, Inc., 8 B.W.C.C. 645 (1914). 


A majority of American courts have reached the same result even 
apart from statutory language of the type here involved, holding that a 
negligent employer cannot get reimbursement for his compensation 
expenditures from a jointly negligent third party.° Thus in Brown v. 
Southern R. Co., 204 N.C. 668, 169 S.E. 419 (1933), the North Caro- 
lina court denied such recovery and said: 

"Nevertheless, when the employee or his estate has 
been satisfied, and the employer seeks to recover the | 


8 The contrary decisions are collected in 2 Larson, Workmen's Compensation 
Law, 8 75.23, pp. 220-221 (1952). 


14 


amount paid by him, from such third party, his hands 
ought not to have the blood of the dead or injured work- 
man upon them, when he thus invokes the impartial powers 
and processes of law. 


“Jt is insisted that if contributory negligence of the 

employer be recognized as a defense that in such event 

the negligent third party would escape liability and im- 

pose the burden of his negligence upon the employer. 

Upon the other hand, if such defense be not recognized, 

an employer could by his own negligence participate in 

the killing or injuring of his workman, pay for it, and 

then wash his hands of his own wrong merely because he 

brought a suit against the third party, who also contributed 

to the injury or death." 
And in Thornton Bros. Co. v. Reese, 188 Minn. 5, 246 N.W. 527 (1933), 
it was held: 

"It is not conceivable that the Legislature ever in- 

tended that 'an employer who has paid compensation to 

an accidentally injured employee should have a cause of 

action against another of his employees whose negligence 

contributed with the negligence of the employer to cause 

the injury." 
See also: Hekman Biscuit Co. v. Commercial Credit Co. , 291 Mich. 
156, 289 N.W. 113 (1939); United States Trucking Corp. v. New York 
& Pennsylvania Motor Express, Inc. , 177 Misc. 377, 32 N.Y.S. 2d 
251 (1941); Alaimo v. DuPont, 11 Ill. App. 2d 238, 136 N.E. 2d 542 
(1956); Mississippi Lime & Materials Co. v. Smith, 282 Ill. App. 361 
(1935); American Casualty Co. v. South Carolina Gas Co. , 124 F. Supp. 
30 (D.S.C., 1954); Travelers Ins. Co. v. Shachner, 255 App. Div. 999, 


8N.Y.S. 2d 450 (1938). 


The teaching of these cases is plain. There is a natural and 
legal reluctance to permit a negligent employer who has paid compensa- 
tion to recover back those payments from the joint tort-feasor and thus 
to escape completely the financial burden of its own negligence. That 
is the philosophy that permeated the English court decision in the Cory 
case. And that is the philosophy that should control the interpretation 
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of the statutory language at issue here. Unless Congress expressly 
provides otherwise, 8 777 should not be interpreted so as to reimburse 
a negligent Government for what it has paid out in pike pay- 
ments, thereby putting the entire financial burden of the accident on the 


other tort-feasor. | 


Moreover, it has become well established, particularly in the 
District of Columbia, that when a negligent employer has made com- 
pensation payments to its injured employee under a compensation sta- 
tute such liability is exclusive, and a negligent third party may not 
thereafter secure any contribution from the employer in connection 
with any tort liability imposed upon that third party. America n Mutual 
Liability Ins. Co. v. Matthews, 182 F. 2d 322 (C.A. 2, 1950); Slattery 
v. Marra Bros. , 186 F. 24134, 138 (C.A. 2, 1951); Liberty] Mutual 
Ins. Co. v. Vallendingham, 94 F. Supp. 17 (D.D.C., 1950); Coates v. 
Potomac Electric Power Co. , 95 F. Supp. 779 (D.D.C., 1951); Baird 
v. John McShain, Inc. , 108 F. Supp. 553 (D.D.C., 1952). And see 
Standard Wholesale Phosphate Works v. Rukert Terminals Corp. , 193 
Md. 20, 65 A. 2d 304 (1949). There is no federal common law of con- 
tribution apart from explicit statutory provisions, even where the 
United States is the party seeking contribution, United States v. Klein, 
153 F. 2d 55, 60(C.A. 8, 1946). 


The principle of these cases is pertinent to the instant problem of 
statutory interpretation. The negligent employer — the United States 
in the instant case — is limited in its liability to the amount of compensa- 
tion due under the relevant statute and cannot be made to contribute to 
the amount of liability imposed on the joint tort-feasor. And as Judge 
Keech said in the Coates case, 95 F. Supp. at 783, the position of such 
a negligent employer "who makes compensation payments under the Act 
is comparable to a joint tort-feasor who makes voluntary settlement 
with the injured party. In suchcase. - - the settlement must, in the 
interest of public policy, be given finality to relieve the settling party 
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from ali liability, whether to the injured party directly or indirectly 
through contribution.'' Moreover, as put by Judge Holtzoff in the Baird 
case, 108 F. Supp. at 555: 

 . . to allow contribution in such cases would 

lead to an incongruous result. If the employer alone is 

guilty of negligence, no liability in tort attaches to him, 

if he carries workmen's compensation insurance. If, 

however, another person is also guilty of negligence that 

contributes to the injury, the employer would be required 

to pay a proportionate share of damages recovered in a 

tort action. There is no logical basis for such a distinc- 

tion. It would make the employer liable if he is negligent 

along with one or more other persons, but free of liability 

if he alone is negligent." 

By the same token, allowing the United States to recover its com- 
pensation payments from the settlement sum paid by Eastern Air Lines 
‘would lead to an incongruous result." If the United States alone were 
guilty of negligence, it obviously would have to bear the full burden of 
its compensation payments. But if another person, Eastern Air Lines 
in this instance, is also guilty of negligence, then under the Govern- 
ment's theory the United States could free itself of all financial responsi- 
bility for the accident and shift the entire burden to Eastern Air Lines. 
In the words of Judge Holtzoff, "There is no logical basis for such a 


distinction." 


To interpret §777 to permit reimbursement of the United States 
under these circumstances is to force Eastern Air Lines to contribute 
to the United States and to make the United States whole for the finan- 
cial burden (in the form of compensation payments) rightfully put upon 
it for its negligence. Such a result would be in sharp distinction from 
the complete inability of Eastern Air Lines to force the United States 
to contribute to Eastern's financial burden. The only equitable method 
of preventing such an unfair dichotomy is to interpret 8777 as finalizing 


all compensation payments by a negligent Government. - The federal 


employee or his beneficiary is then left to his own devices in recover- 
ing from the other party at fault. 
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Such are the various equitable considerations underlining the 
reading of the plain language of $777, all of which leads to the conclu- 
sion that Congress did not intend to compel reimbursement of the United 
States where it is in whole or in part responsible for the accident. 


3. THE ABSENCE OF A BAN AGAINST "DOUBLE 
RECOVERY" 


The United States has urged in this case that there is some equit- 


able or statutory ban against appellant's so-called double recovery 
against the United States and Eastern Air Lines for a single tort. There 
is no such ban. 


The statutory scheme of the United States Employees’ Compensa- 
tion Act does not preclude a recovery of damages against a third-party 
joint tort-feasor where the United States has paid compensatipn under 
circumstances of joint fault. Nor does that scheme forbid the receipt 
and retention of compensation from the United States, the United States 
being jointly responsible for the accident, under circumstances where 
a third party must respond in damages. As already noted, the statute 
simply requires an employee or his beneficiary to return to an innocent 
Government the amount of compensation payments where there is a re- 
covery against a wholly responsible third party. There is a ban against 
double recovery only in the sense that a federal employee cannot re- 
cover all the damages payable by the solely responsible tort-feasor 
and also retain the compensation payments of the innocent Government 
employer. 


There is nothing to the contrary in this Court's holding |in Lewis 
v. United States, 89 App. D.C. 21, 190 F. 2d 22 (1951). The Court 
there said that Congress desired "to limit Federal employees to their 
remedy under the Compensation Act and to preclude double recovery 
or an election of remedies."" That statement was made in a case where 
the plaintiff, a federal employee, had sought to recover damages from 
the United States under the Federal Tort Claims Act. The Court 
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simply held, as the quoted statement indicates, that federal employees 
cannot recover against the Government under the Tort Claims Act and 
are confined to whatever compensation remedies are available under 
the Compensation Act. In that sense only, in the sense that a federal 
employee cannot recover from the United States both compensation and 
damages, did this Court indicate a Congressional policy against double 
recovery. Here, of course, the appellant does not seek or obtain a 
double recovery against the United States and the policy referred to in 
the Lewis decision is inapplicable. 


The plain fact is that Congress did not attempt in the Compensa- 
tion Act to forbid, or even deal with, recovery by an injured federal 
employee against two joint tort-feasors, one of them being the Govern- 
ment. That such recovery can be had by a r6n-employee is illustrated 
by the recent decision in D.C. Transit System, Inc. v-. Slingland, 

__ U.S. App. D.C. __, 266 F. 2d 465 (1959). And the failure of 
Congress expressly to forbid recovery by a federal employee against 
both a negligent Government and a negligent third party is conclusive 
of the right to such a recovery. 


The absence of a Congressional ban against this type of recovery 
against two joint tort-feasors is in sharp contrast to such a statute as 
the Maryland Workmen's Compensation Act, Art. 101, Md. Code Ann. 
(1957). Section 36 of that law expressly provides that compensation 
payments under the statute "ghall be in lieu of any and all rights of 


action whatsoever against any person whomsoever."’ As construed in 
Mayor and Council of Hagerstown v. Schreiner, 135 Md. 650, 109 
A. 464 (1920), this provision means: 


"Tf the injury or death has been caused under circum- 
stances as to fix a legal liability upon some person or per- 
sons, other than the employer, the employee, or, in case 
of his death, his personal representatives or dependents, 
may elect to sue such other person or persons at law, or 
may claim compensation under the act, but he or they can- 
not pursue both remedies. If he or they accept compensa- 
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tion under the act, such payment must be held as de- 
clared by section 36, article 101, to be in lieu of any and 
all rights of action whatsoever against any person whom+ 
soever." 
Because of that plain statutory mandate that one and only one action 
could be had arising out of an injury, the Maryland court in the Schreiner 
case held that the employee's widow, who had already received com- 
pensation under the Act, could not bring a damage action against a 


negligent third party. | 


So also in Baltimore Transit Co. v. State, 39 A. 2d 858 (1944), 
the Maryland court ruled that an employer, having been compelled to 
pay compensation under the state statute, could not be named as a 
third party defendant and held liable for damages. And in stating that 
"the employee should not be permitted to recover both compensation 
and damages" (39 A. 2d at 861), the court cited its earlier ruling in the 
Schreiner case, thereby indicating that the so-called double recovery 


was precluded by the express provision of Section 36. 


There is, of course, no provision in the federal Compensation 
Act comparable to Section 36 of the Maryland law. In other words, 
there is no Congressional dictate that receipt of compensation under 
the Compensation Act "shall be in lieu of any and all rights of action 
whatsoever against any person whomsoever.'t The only Congressional 
restriction is that a federal employee or his beneficiary is limited in 
his recovery against the United States to the prescribed compensation 
payments. 5 U.S.C.A. §757(b). Nothing in the statute prevents the 
employee or his beneficiary from then suing and recovering from the 
third party tort-feasor. And, as already indicated, where the Govern- 
ment is also at fault there is no statutory language or policy which 
permits or compels reimbursement to the Government for the amounts 


paid out as compensation. 
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CONCLUSION 


This is a case of first impression under the United States Em- 


ployees' Compensation Act in that there appears to be no recorded 
decision dealing with the precise set of circumstances here present 


— i.e. , where a negligent Government seeks to recover its compensa- 
tion payments from the amount received by the employee's beneficiary 
in settlement of the tort claim against an equally negligent third party. 


But the statutory language, the legislative history and considera- 
tions of fairness all combine to render inevitable the conclusion that 
reimbursement is not permissible under these circumstances. Any 
other conclusion would permit the Government to escape all financial 
responsibility for the accident which it helped to bring about and would 
impose the whole burden on the negligent third party. Moreover, the 
federal employee would be discriminated against by any other conclu- 
sion; his total recovery would be smaller by the amount of compensa- 
tion payments received, whereas the total recovery of a non-federal 
employee injured in the same accident would not be decreased by the 
amount of recovery against the Government. 


For these various practical and equitable reasons, therefore, 
the conclusion follows that Congress, in enacting $777, meant to limit 
the Government's lien to situations where the injury or death is caused 
solely "under circumstances creating a legal liability in some person 
other than the United States to pay damages therefor." Where circum- 
stances have created liability in the United States as well, even though 
that liability is limited to and extinguished by compensation payments, 
neither the language nor the spirit of 8777 is applicable. 


The appellant is accordingly entitled to the $17,165.50 now in the 
registry of the District Court. The judgment below should be reversed 
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and the District Court ordered to enter judgment entitling appellant to 
receive and keep the full $17,165.50. 
Respectfully submitted, 


Hyman Smollar 
Wyatt Building 
Washington 5, D. C. 


Eugene Gressman 

1701 K Street, N.W. 
Washington 6, D. C. 
Counsel for Appellant 


August 3, 1959. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff . 
Civil Action No. 4688-50 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 


RELEVANT DOCKET ENTRIES 


Petition of defendant to pay funds into Registry.of Court . 
Appearance of Hyman Smollar as attorney for plaintiff 


Answer of plaintiff to petition for authority to pay funds 
into registry of Court 


Stipulation in re. attorneys" fees 


Petition of USA to enforce lien and answer to petition 
for authority to pay funds into Registry of Court 


Order authorizing defendant Eastern Air Lines, Inc. 
to pay $37,500 into Registry of Court; from this amount 
$6,375 to be paid to Messrs. William H. Taylor, Jr., 
and Henry G. Beauregard, Esqs. as.attorneys' fees. 
and expenses; that $2,625 be paid to David G. Bress, 
Esq: , as attorney fee; that sum of $11,334.50 be paid 
to plaintiff; that the balance of $17,165.50 remain in 
Registry. until amount of lien asserted by U.S. Govern- 
ment is determined, McGuire, J. ae 


Deposit by Eastern Air Lines — $37,500 into Registry 
of Court, pursuant to order. ; 


Answer of plaintiff to petition of U.S. to enforce lien. 


Paid $6,375 to William H. Taylor, Jr. and Henry G. 
Beauregard, paid $2,625 to David G. Bress, and paid 
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Relevant Docket Entries (Continued) 


$11,334.50 to Edna G. Randall, all by U.S. Treasury 
checks pursuant to order filed 1/12/59 


Feb. 28 Motion of plaintiff for summary judgment. 


Mar. 26 Motion of U.S.A. for summary judgment; appearance 
of Oliver Gasch and John F. Doyle 


Apr. 14 Memo of plaintiff in opposition to motion of U.S. for 
summary judgment 


Apr. 15 Motion of plaintiff for summary judgment and motion 
of defendant for summary judgment — both argued and 
submitted, Sirica, J. 


Apr. 21 Order denying plaintiff's motion for summary judgment 
and granting motion of the petitioner, USA, for summary 
judgment; however, staying execution of payment of the 
sum of $17,165.50 to the USA pending appeal. Sirica, J. 


Notice of appeal by plaintiff from order of 4/21/59 


| Filed Oct. 7, 1958] 
PETITION FOR AUTHORITY TO PAY FUNDS 
INTO REGISTRY OF COURT 

The petition of the defendant, Eastern Airlines, Inc. , respect- 
fully represents as follows: 

1. That it has entered into an agreement with the plaintiff in 
this cause to settle the matters in issue for the sum of $37,500.00, 
copy of the release which is attached hereto and prayed to be read as a 
part hereof. That it stands ready, willing and able to pay to plaintiff 
and her attorneys the aforesaid sum but for the matters which will be 


referred to below: 

2. That it'has received notices and claim of lien from the 
United States of America, copy of which notices are made a part of this 
petition, are attached hereto and are referred to as Exhibits "B" and 
"Cc". As will appear from said Exhibits, the United States of America 
claims a lien against the estate of Francis E. Randall, Deceased, and 
against Edna G. Patton, formerly Edna G. Randall, the widow of the 
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said Francis E. Randall, in the sum of $17, 165,50, which sum was al- 
legedly paid to the said Edna G. Patton as Administratrix of the estate, 
as the widow of Francis E. Randall, under the provisions of the Federal 
Employees Compensation Act. 

3. That the plaintiff and the United States of America have been 
unable to resolve their differences with respect to the claimed lien. 
That the United States of America insists on payment of its aforesaid 
lien, and the plaintiff on the other hand insists on payment to |her of the 
sum of $37,500.00 amount for certain counsel fees of her attorneys. 
That under the circumstances until such time as this court may resolve 
the aforesaid dispute, defendant cannot safely pay the amount of the set- 
tlement to anyone but that said sum of $37,500.00 should be paid into the 
registry of this court so that this court can determine the rights of the 
respective parties and determine the disposition of said funds. 

WHEREFORE, THE PREMISES CONSIDERED DEFENDANT 
PRAYS: 

1. That this court determine to whom and what amounts the 
$37, 500.00 settlement should be paid, 

2. And for such other and further relief as to the court may seem 
just and proper. 

/s/ Richard W. Galiher 
[Jurat dated October 6, 1958] 
[ Certificate of mailing] 


EXHIBIT B 


UNITED STATES DEPARTMENT OF eC 


Washington, D. C. 
{SEAL} 2 
Jun 3, 1958 
Address Reply to the 
Division indicated and 
Refer to Initials and Number 


GCD:LSJ:JJF: 
157-16-836 


Richard W. Galiher, Esq. 
820 Woodward Building 
Washington, D. C. 

| 


Re: Edna G. Randall, Administratrix 
of the Estate of Francis E. Randall 
v. Eastern Air Lines, Inc., et al. 


(D.C.D.C., Civil No. 4688-50) 
Dear Mr. Galiher: 


Pursuant to the conversation you had with Mr. John J. Finn of 
this office on May 28, 1958, we consulted with Mr. Wright of the 
Bureau of Employees Compensation concerning disposition of this 
case. As you are probably aware the United States claims a lien 
against the estate of the decedent in the sum of $17,165.50, which 
sum was paid to the administratrix of the estate as the widow of 
Francis E. Randall, under the provisions of the Federal Employees 
Compensation Act. 


Mr. Wright advised that no agreement has been made with the 
attorneys for the estate other than that the United States will receive 
from any settlement made by the administratrix the sum mentioned 
above. The attorneys’ fees are to be deducted from the amount of 
the settlement, $17, 165.50 is to be paid to the United States, and 
the balance is to be paid to the plaintiff. 


We trust that this makes the position of the United States in this 
matter clear. 


Yours very truly, 


GEORGE COCHRAN DOUB 
Assistant Attorney General 
' Civil Division 


By: /s/ Lester S. Jayson 
Lester S. Jayson 
Chief, Torts Section 


E 


UNITED STATES DEPARTMENT OF JUSTICE 
[SEAL] Washington, D. C. 


Address Reply to the 

Division Indicated Sep 3, 1958 
and Refer to Initials 

and Number 


GCD:LSJ 
157-16-836 


Richard W. Galiher, Esq. 
820 Woodward Building 
Washington, D. C. 
Re: Edna G. Randall, Admrx. of Estate 
of Francis E. Randall v. Eastern Air 
Lines, Inc. et al. - U.S.D.C. for 
the District of Columbia - Civil 
Action No. 4688-50 


eee eee 


Dear Mr. Galiher: 


Kindly refer to our letter to you dated June 3, 1958, concerning 
this case, in which we advised that the United States clans a lien 
against the estate of the decedent in the sum of $17, 165.50, which 
sum was paid to the Administratrix of the estate as the widow of 
Francis E. Randall under the provisions of the Federal Employees 


Compensation Act. Also, kindly refer to the letter dated May 29, 
1958, from the Solicitor of Labor to Mr. William H. Taylor, together 
with its enclosures, a copy of which was transmitted to you. 


I am enclosing herewith a copy of a letter dated August 27, 1958, 
which this Department has received from the Solicitor of Labor, to- 
gether with its enclosure. You will note that the present husband of 
the decedent's widow is still disputing the right of the Government to 
receive its refund of compensation from the proceeds of the proposed 
settlement. . We cannot agree to the position taken by the widow. It 
is requested, therefore, that the payment of the settlement amount 
be held in abeyance until this matter is resolved. Mr. John J. Finn, 
who is handling the case, is out of town and is not expected back for 
approximately ten days. He will contact you when he returns to dis- 
cuss the matter with you further. | 


Yours very truly, 
GEORGE COCHRAN DOUB 


ce: Mr. Stuart Rothman Assistant Attorney General 
Solicitor, Department of Labor Civil Division 
Washington 25, D. C. By: /s/ Lester S. Jayson 
Att: Wm. B. Wright, Chief Lester S. Jayson 
Subrogation Branch Chief, Torts Section 


[ Filed December 19, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDNA G. RANDALL 
Administratrix of the Estate 
of Francis E. Randall, Dec'd. 


) 
Plaintiff } 
) 
) 


v. Civil Action No. 4688-50 


EASTERN AIR LINES, INC. 
Defendant 


ANSWER TO PETITION FOR AUTHORITY TO 
PAY FUNDS INTO REGISTRY OF COURT 

The plaintiff, by her attorney, answering the Petition of the defend- 
ant, Eastern Air Lines, Inc., respectfully states as follows: 

1. Plaintiff admits having entered into an agreement with the de- 
fendant to settle the matters in issue for the sum of $37,500. 

2. Plaintiff denies that the United States of America has a lien 
against the plaintiff individually or against the plaintiff as Administratrix 
of the Estate of Francis E. Randall, deceased, in the amount of $17, 165.50 
or in any amount whatsoever, under the provisions of the Federal Em- 
ployees' Compensation Act or any other Statute. 

3. Plaintiff offers no objection to the distribution of the sum of 
$20, 334.50 leaving a balance of $17, 165.50, the amount of the claimed 
lien by the United States Government. 

4. . Further answering the Petition, the plaintiff states that the 
plaintiff’s intestate came to his death under circumstances creating con- 
current liability in the United States and the defendant herein, and plain- 
tiff is informed and ibelieves the fact to be that the United States Govern- 
ment has agreed to contribute to the $37,500 given in settlement of this 
cause; that the amount of said contribution is unknown to the plaintiff at 
this time. 

5. . Plaintiff further states that for the reasons stated in paragraph 
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4 above, she is entitled to and hereby asserts a claim for the aforemen- 
tioned $17, 165.50. 

WHEREFORE, the plaintiff prays as follows: 

1. That this Court permit the deposit of $37,500 into the Registry 
of the Court. 

2. That the sum of $6, 375 be paid to Messrs. William H. Taylor, 
Jr., and Henry G. Beauregard, as and for attorneys’ fees and expenses. 

3. The sum of $2, 625 be paid to David G. Bress, Esq., as and 
for attorney's fees. 

4. That the sum of $11, 334.50 be paid to the plaintiff herein. 

5. That it be determined that the balance of $17, 165.50)is not sub- 
ject to the lien asserted by the United States Government and that the said 
sum should be directed to be paid to the plaintiff. 

6. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ Hyman Smollar 
Attorney for Edna G. Dutton 
Formerly Edna G. Randalt, 


Administratrix of the ee of 
Francis E. Randall, Dec'd. 


[ Jurat] 
[ Certificate of Service] 
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[ Filed December 19, 1958] 
STIPULATION 
It is stipulated by and between Edna G. Randall, Administratrix of 
the Estate of Francis E. Randall, deceased, and the United States, 
through their respective attorneys, that in the event the United States 
prevails in asserting its lien in the amount of $17, 165.50 in the above 
entitled cause, the said Edna G. Randall and her attorney, or/either of 
them, will not make any claim as and for attorneys fees against the said 


amount. . 
/s/ Oliver Gasch, United States Atty. 


/ s/ Hyman Smollar /s / John F. Do 
. Doyle, Asst. U.S. Atty. 
Attorney for Plaintiff Attorneys for Defendant 


[ Filed January 9, 1959] 


PETITION OF THE UNITED STATES OF AMERICA TO 

ENFORCE LIEN AND ANSWER OF THE UNITED STATES 

OF AMERICA TO PETITION FOR AUTHORITY TO PAY 

FUNDS INTO REGISTRY OF COURT 

The United States of America, by its attorney the United States 
Attorney, petitions to enforce its lien and answering the Petition of the 
defendant Eastern Air Lines, Inc., respectfully states as follows: 

1. Plaintiff, Edna G. Randall, Administratrix of the estate of 
Francis E. Randall, deceased, received the sum of $17, 165.50 under 
the provisions of the Federal Employees Compensation Act as the widow 
of Francis E. Randall as shown by the "Summary and Payment Record," 
Bureau of Employees Compensation, a copy of which is attached hereto 
and made a part hereof as Exhibit No. 1(a). 

2. That the $37,500.00 paid into the Registry of the Court by the 
Defendant Eastern Air Lines, Inc., represents the amount agreed to be 
paid to the plaintiff by the defendant in settlement of the instant tort case. 
Notice of the United States’ Lien in the amount of $17, 165.50 was served 
on the Defendant Eastern Air Lines, Inc., as shown by Defendant's petition 
herein. 

3. That the United States of America is entitled to be reimbursed 
in the amount of $17, 165.50 from this settlement amount($37, 500.00) for 
the amounts heretofore paid out to the plaintiff by the Bureau of Employees 
Compensation upon the "Claim for Compensation on Account of Death” 
subscribed and sworn to by Edna G. Randall on December 6, 1949, with 
supporting affidavits, copies of which are attached hereto and made a 
part hereof as Exhibit No. 1(d). 

4. This compensation award was made pursuant to "Compensation 
Order, Award of Compensation, Case No. X525191,"' Bureau of Employees 
Compensation, United States Department of Labor, dated May 2, 1950, a 
copy of which is attached hereto and made a part hereof as Exhibit No. 1(c). 

5. The payments to the plaintiff by the Bureau of Employees Com- 
pensation were terminated as of November 15, 1954 as a result of the 
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plaintiff's remarriage as shown by the letter dated November 15, 1954 
from (Miss) N.E. Caswell, Chief of Section, Bureau of Employees Com- 
pensation, United States Department of Labor, a copy of which is attached 
hereto and made a part hereof as Exhibit No. 1(b). 


WHEREFORE, the above premises considered, it is respectfully 
requested that the sum of $17, 165,50 be paid to the United States of 
America out of the $37,500.00 deposited with the Registry of the Court 
herein. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


[ Certificate of Service] 
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GOVERNMENT'S EXHIBIT _1(A) 


Case No. X-525191 Effective date 
11/3/49 


Name_RANDALL, MRS.EDNA G._ 
As unremarried Widow 


Amount Brought Forward: Auto Roll Supp. Burial Travel & Expenses 


hasperforfeber|ostiefoe] [ra _| 
Beep e Sens Sas 
see see sear | 


Widow married 8/31 
Name now is Dutton 


moyess 
. 


Eres 
BES ees eeeaee Bees 


| Total Auto Roll: 


SUPPLEMENTAL PAYMENTS BURIAL EXPENSES 


* * * 


HCompensation Pd. for Peri 
}11/3/49-8/31/54 

iBurial Exp. pd. 

Total Benefits Pd. 


Name RANDALL, Mr. Edna G. 


11 
_ X-525191 


: SUMMARY 
FATAL AND PERMANENT TOTAL OR PARTIAL DISABILITIES 


ID epartment Nat'l. Mil Est. Bureau or Office Army - ; 
Place of Employment Climatic Res. Lab. Reporting Office Lawrence, Mass. 


‘fame Francis Eugene Randall 
Date: of injury, TW Z/490 Misi esa Seaman Neat ANNE Cm a ae Prefers Saheim a 

Hours worked per day 8 si Days worked perweek | 5 
Rate of pay 7800 per a _ Subsistence valued at $- per--_ Quarters valued - 
(Cause of injury ___Employee died in a plane crash of a crushed skull with 
avulsion of brain - both legs & arms frac, 


Date of death: Year _ 1948 == Month “November 


DEPENDENTS; OR DISABLED EMPLOYEE 


| ; 
Relationship] Date of B Monthly | Estimated 
ompensation Valuation 
Sal. $65000 per PL 357 
Edna G. Randall 11/1/15 45 o/o 
Sree oe 


=o=== 


Passed for 

payment as 

to third 

Feb, 13 Poa 

U.S. DEPARTMENT OF LABOR C.A. 26 

Bureau of Employees’ Compensation 
Revised 7-1-51 
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GOVERNMENT'S EXHIBIT 1(B) 


X-525191 
November 15, 1954 


Mrs. Edna Randall Dutton 
2444 Belfast Avenue 
Grand Rapids, Michigan 


Dear Madam: 


Reference is made tothe case of Francis E. Randall, 
deceased. 


Inasmuch as you remarried on August 31, 1954, compensa- 
tion on your account as widow thereby terminated. 


Check in the amount of $292.50 dated August 31, 1954, is 
being remailed to you. This check may be negotiated by 
showing double endorsement on the reverse thereof. 


In view of the above this case has been closed. 
Very truly yours, 


(Miss) M. E. Caswell 
Chief of Section 


GOVERNMENT'S EXHIBIT 1(C) 


FORM CO-2 Federal Security Agency 
BUREAU OF EMPLOYEES’ COMPENSATION 


In the matter of the claim for compensation 
under the Federal Employees’ Compensation 
Act of September 7, 1916, as amended, of > COMPENSATION ORDER 
EDNA G. RANDALL, widow : 


(Cai ) : AWARD OF 


FRANCIS EUGENE RANDALL ; COMPENSATION 
(Deceased Employee) : CASE NO. X-525191 


DEPARTMENT OF ARMY (Climatic Research ° 
Laboratory (Employing Establishment) 
Lawrence, Mass. 


. 
ooeee ececerereereeoeree eer ee ee 


Such investigation in respect to the above-entitled claim having been 
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made as is considered necessary, and after consideration of such claim 
and reports of record, the Bureau makes the following: 

FINDINGS OF FACT 
That on November 2, 1949, the employee above named while in the 
employ of the employing establishment above named sustained personal 
injury in the performance of his duty which resulted in his death on 
November 2, 1949. 
That the claimant above named is the widow of the deceased employee 


and entitled to compensation at the rate indicated below. 
Employee's Per Cent of | Monthly 


Name of Widow Date of Birth Monthly Pay Monthly Pay |Compensation 
Edna G. Randall 11/1/15 $650.00 45% $292.50 


That the funeral and burial expenses incurred with respect to the 
death of the employee amounts to $222.85 paid by widow to Wm. Gintz Co. 
Other burial expenses taken care of by Air Lines. 

Upon the foregoing facts it is ORDERED that there shall/be paid 
from the Employees' Compensation Fund the following benefits: 

Funeral and Burial expenses in an amount of $220 shall be paid to 
widow upon proof that no payment has been made by another Government 
Department. | 

Accrued compensation as follows: To Mrs. Edna G. Randall the 
sum of $1735.50 representing the period November 3, 1949, to April 30, 
1950, inclusive. | 

Monthly compensation shall thereafter be continued until the death 
or remarriage of the widow as follows: 

$292.50 
Given under my hand at Washington, D.C., this 8th day of May, 1950 
Copy sent to: /s/ Wm. McCauley 


Mrs. Edna G. Randall Director : 
34 West Shore Road Bureau of Employees 


Canobie Lake, New Hampshire Compensation 


The Quartermaster General 
Department of the Army 


[Copies mailed 5/9/50 


Washington 25, D. C. (Initialed) CLD] 
‘Your file: QMGRD 201 
(Randall, Dr. Francis E.) 


Taylor & Foley Chief, Retirement Division 
Attorneys at Law U. S. Civil Service Commission 
41 Tremont Street Washington, D. C. 

Boston 8, Massachusetts 


FORM CO-2(a) 


Federal Security Agency 
BUREAU OF EMPLOYEES' COMPENSATION 


Instructions Relating to Award of Compensation to a Widow 
Under the Federal Employees' Compensation Act of September 

7, 1916, as amended. (39 Stat. 742, U.S.C.) 

READ CAREFULLY 

The attached Compensation Order sets forth the terms of the award 
made to you for the death of your husband and the amount stated is 
the maximum payable under the law. 
In due course you will receive a check from the United States 
Treasury Department for the sum identified in the attached Com- 
pensation Order as the accrued compensation for the period shown 
and thereafter on or about the first day of each month a check will 
be mailed to you to cover the month just passed. 
If, when a check reaches you, your status has changed through re- 
marriage or otherwise, you should return the check to this office 
immediately accompanied by a full explanation of the change of 
status. 
The enclosed Forms CA-12 are to be used by you in claiming 
further compensation. ONE OF THESE FORMS SHOULD BE 
COMPLETED BY YOU IMMEDIATELY TO COVER THE PERIOD 
FROM THE DATE OF YOUR HUSBAND'S DEATH TO THE 
PRESENT. The form should then be acknowledged before your 
local postmaster or postal superintendent and he should complete 
and sign that portion of the form styled "Certificate of United States 
Administrative Officer". ALSO, HAVE THE POSTAL OFFICIAL 
IMPRESS ON THE FORM THE CANCELLATION STAMP OF THE 
POST OFFICE. The form should then be returned to this office. 
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In a similar manner, on the first day of each JANUARY and JULY, 
or as soon thereafter as possible, you should prepare, acknowledge 
and mail to this office a claim on this form to cover the six-month 
period immediately preceding such date. 
If claims are not prepared and forwarded by you on the foregoing 
dates, it will be assumed a change of status has occurred and 
compensation will be automatically suspended. 
Compensation checks will be sent to the address now on record in 
this office, unless a request is received from you, signed with 
your full name, asking that checks be sent toa new address. Ifa 
new:address is shown on correspondence or forms signed by you, 
checks will be sent to such address. _A REQUEST FOR A‘ 
CHANGE OF ADDRESS WILL NOT BE RECOGNIZED UNLESS 
SIGNED BY YOU. 
You should keep the enclosed Compensation Order as evidence of 
the award that has been made and carefully comply with the in- 
structions herein to insure prompt payments. Any information 
you may desire concerning this claim may be obtained by. writing. 


the Bureau of Employees’ Compensation, Federal Security Agency, 


Washington 25, D. C. 
On or about May 10, 1950, a check will go forward to you in amount 
of $1735.50, representing accrued compensation from November 3, 
1949, to April 30, 1950, inclusive. Thereafter your monthly check 
will be for $292.50. 


X-525191 


GOVT'S EXHIBIT NO. 1(D) 16 243/50 


CLAIM FOR COMPENSATION ON. ACCOUNT OF DEATH 


TO BE SUBMITTED TO THE UNITED STATES EMPLOYEE'S COMPENSATION 
COMMISSION WASHINGTON, D.C., through official channels, WITHIN ONE 


MONTH after i the Sgn If not so submitted, an explanation of the delay 


The persons to whom compensation may be paid are: 

(a) The widow who was living with or dependent for support upon the deceased employee at the 
time of his death. 

(b) The widower who was dependent upon the deceased employee at the time of her death. 

{c) The unmarried children under 18, and those over 18 who are incapable of self-support. 

(d) Parents partially or wholly dependent upon the deceased employee for support. 

(e} Unmarried brothers, sisters, or grandchildren under 18 years of age, and those over 18 who 
are incapable of self-support, and who were wholly or partially dependent upon the 
deceased employee. 

(f) Grandparents wholly or partially dependent upon the deceased employee. 

Under the law, the term “child” includes stepchildren, adopted children, and posthumous children, 
but does not include married children. The terms “brother™ and "sister" include stepbrothers and step- 
sisters, half brothers and half sisters, and brothers and sisters by ‘adoption, but do not include married 
brothers or sisters. All of the above terms and the term “grandchild” include only persons who at the 
time of the death of the deceased employee are under 18 years of age or over that age and incapable of 
self-support, The term “parent” includes step-parents and parents by adoption. The term “widow” in- 
cludes only the decedent's wife living with or dependent for support upon him at the time of his death. 
The term "widower" includes only the decedent's husband dependent for support upon her at the time of 
her death. ‘The terms “adopted” and “adoption” as used in this law include only legal adoption prior 
to the time of the injury. 

The claim should be signed by the person making the claim or his duly authorized representative. 
There should be given the names and addresses of all persons who may be entitled to compensation on ac- 
count of death, together with the address of the person making the claim, which should be swom to by 
the person entitled to compensation, or by the person authorized to act on his behalf. 

Oaths of claimants residing in foreign countries should be made before a United States consular officer 
or secretary of legation or, if before a local official, a certificate of such United States consular official 
or secretary of legation showing the authority of the local official to administer oaths should be annexed. 

A certified copy of the death certificate should accompany this claim. If, for any reason, it cannot 
be secured, give full explanation at the bottom of this sheet. 

If the relationship to the decedent of any person entitled to claim compensation is that of adoption, 
a certified copy of the order of adoption should accompeny this claim. 

Itemized bills in duplicate covering the medical and burial expenses should be submitted with the 
claim. 


rr 


Full name of deceased employee___ Francis Eugene Randall 


a 


Age 35_ 3. Sex _Male_ 4. Occupation____Anthropologist_ 
Was deceased able to speak English? yes 6. If not, what language? 


Time of injury: (a) November; (b)_2-- (c)__1%49--_ (d)_= 


m. 
Place where injury occurred -- astangeee sD Coen iio eee sae 
(Place of establishment, as “post office”, “navy yard", etc) 

Nature and extent of injury _ Immediate death due to Airplane crash (Easter Airlines) 


Date of death ___ 2 November 1949  VesbieN ne areas BR itt Me RGN 
Place where death occurred ___ Washington, D.C. 


Rate of pay of deceased employee at time of injury which resulted in 
date, $ 7800 per_year__ and subsistence valued at$ sper. 
Relationship to the deceased of the person claiming to be entitled to 
compensation _ Wife 
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14. Did deceased leave any other relatives entitled to compensation? | _ 
If so, give names, addresses, ages, and relationship below. 


(See instructions at top of form for classes of persons entitled to compensation) 
Relationship 
| 


I HEREBY CERTIFY that each and every statement set forth above is true 


to the best of my knowledge and belief. 
Namee” Edna G. Randall 


Address: _34 West Shore Rd., 


Canobie Lake, N, 


H. 


(Steet and number) 


Subscribed and sworn to before me this 6th_ day of December 


/s/ Anna F. Fay 


(Signature of official administering oath) 


BEC FEB. 6, 1950 
Notary Public 


(Title) (in and for) 


C.A.5 
(Revised January 23, 1941) 
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AFFIDAVIT IN SUPPORT OF CLAIM OF WIDOW OR WIDOWER 
(if there is no surviving widow or widower, but there are children living under 18 years of age, the guardian 


of such children should fill out first and second pages of thtsform , omitting only information called 
for by questions 2, 3, 4, and 5 on this page) 


Section 39 of the Compensation Act of September 7, 1916, provides that whoever 
makes, in any claim for compensation, any statement knowing it to be false, shall be 
NOTICE: guilty of \perjury and shall be punished by 2 fine of not more than $2, 000 or by im- 
prisonment for not more than one year, or by both such fine and imprisonment. 


AFFIDAVIT IN SUPPORT OF CLAIM under the provisions of the Compensa— 
tion Act of September 7, 1916, is hereby made by the undersigned: 


Full name of deceased employee__ Francis Eugene Randall ine 


Date of marriage to deceased employee January 10, 1945 
(A ce A 
c 1 


1 
TTT Tae) (tC KR 


Date of birth of claimant: (a) November__ 
(Monthy 


Were you with deceased at the time of his'death? - «Yes. {si.seo.% 
(if not, you should fill out “Affidavit in support of claim of dependents other than wid re 


der 18", except questions 1, 2, 3, and Jon page Softhisbianky)——S—C~S 
Number of children now living who are the issue of said marriage____No 
Number of children now living who were under 18 years of age at time of 
decedent's death 


Full names and dates of birth of children mentioned in reply to question 6: 
(A certified copy of the birth record of each child named herein should accompany this claim) 


Date of birth 


Have the above named children a guardian None If so, give name and ad- 
dress of such guardian of each child (and furnish certified copy of ap- 
pointment as guardian) a 


Were you married at any time to anyone other than the deceased?___—No 


Was the deceased at any time married to anyone other than you?__ Yes 


If answer to item 9 or 10 is "yes", explain when and how prior marriage or 
marriages terminated _ Divorced June 25, 1943 


a eS 0S woo 


I HEREBY CERTIFY that each and every statement set forth above is true to 
the best of my knowledge and belief. 


Comey of suff 


/s/ Anna F. Fay 
—(CSIgMATURE of OMICIaT REMMTINTNrIN OTT 
My Com, expires March 17, 1950. Notary Public 
—Chtley ii and tory 
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PHYSICIAN'S CERTIFICATE 


Full name of deceased employee ___ Francis E. Randall 


Dates on which employee was attended by you 
Date of employee's death Nov. 2, 1949 19 


Direct cause of death Crushed skull with avulsion of brain 


—Compound fracture of both legs and arms - Passenger in plane crash Nov, 1, 
1949 


Contributory cause of death —-_ 


Was history of injury given in this case?_ Yes____ If so, state it briefly _ 


Passenger in plane crash Nov.1, 1949 


eee ee 


——— 


I HEREBY CERTIFY that the answers to the above questions are true to the best of my knowledge and 
belief. /s8/ A. Magruder MacDonald, 
A. Magruder MacDonald, M. D. Coroner, D.C. 


(Signature of certifying physician) 


Address: __D. C. Morgu 
(Street and num 


Date of this certificate, Jan. 28, 1950 19 


It is important that above certificate be furnished, but if for any cause it cannot be secured, give full 
explanation below and submit such other proof of death as may be obtainable. 


CERTIFICATE OF OFFICIAL SUPERIOR 


(If report of death on Form No, C.A. 3 has not been forwarded to the Commission, such report should 
be made and accompany this claim for compensation) 


I HEREBY CERTIFY that the person on account of whose death the foregoing claim is 


made was 
employed by the United States when injured and official report of death was made on 2. ovember 1948 
ate) 
* * * * 


Signed this_1.6_day of December ,1949 _/s/ Leonard F. Felio, Col., 
(Signature of official superior) | 


- ___LEONARD F. FELIO, (Col., 
(Title) 


at Lawrence, Massachusetts _ 


[ Filed January 12, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDNA G. RANDALL 
Plaintiff 


Civil Action No. 4688-50 


EASTERN AIR LINES, INC. 
Defendant 


eee Seeyeyevy Sy 


ORDER 


This matter coming on to be heard on the Petition of the defendant, 
Eastern Airlines, Inc. for authority to pay $37,500 into the Registry of 
the Court; it appearing to the Court that the plaintiff herein has agreed 
to settle this matter for $37,500, and it further appearing that the United 
States Government is asserting a lien with respect to $17,165.50, and 
that there is owing to the attorneys for the plaintiff, namely, William H. 
Taylor, Jr., Esq., Henry G. Beauregard, Esq., and David G. Bress, 
Esq., the sum of $9,000 as and for attorneys’ fees and expenses, it is 
this 12th day of January, 1959, 

ORDERED AND DECREED as follows: 

1. That the petition of the defendant, Eastern Airlines, Inc., for 
authority to pay $37,500 in the Registry of the Court is allowed. 

2. That from the $37,500, the sum of $6, 375.00 be paid to Messrs. 
William H. Taylor, Jr., Esq., and Henry G. Beauregard, Esq., as and 
for attorneys’ fees and expenses. 

3. That the sum of $2,625.00 be paid to David G. Bress, Esq. as 
and for attorneys’ fees. 

4. That the sum of $11, 334.50 be paid to the plaintiff herein, and 
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5. That the balance of $17, 165.50 remain in the Registry of the 
Court until such time as the lien asserted by the United States Govern- 
ment to this amount shall be determined by further proceedings. 


/s/ Matthew F. McGuire 
JUDGE 


[ Filed January 22, 1959] 
ANSWER TO THE PETITION OF THE UNITED 
STATES OF AMERICA TO ENFORCE LIEN 
Plaintiff, Edna G. Randall, answering the Petition filed herein by 
the United States of America, respectfully states as follows: 
First Defense 
The petition of the United States of America with respect ‘to plain- 
tiff, Edna G. Randall, fails to state a claim upon which relief can be 
granted. 
Second Defense 
1. Plaintiff, Edna G. Randall, admits the allegations of| paragraphs 
1, 2, 4 and 5 of the Petition and denies paragraph 3 insofar as that para- 
graph alleges that the United States of America is entitled to be reim- 
bursed in the amount of $17, 165.50. 
2. Plaintiff, Edna G. Randall, states that on October 26, 1950, 
she filed a Complaint as Administratrix of the Estate of Francis E. 
Randall, deceased, against the Eastern Air Lines and others, in which 
it was claimed that the defendants negligently caused the death of her 
spouse; that this case was one of a series of cases arising out of an air- 
plane accident on November 2, 1949; that on September 18, 1952, a 
Stipulation was filed in this case that the plaintiff herein was to be bound 
on the question of the liability of the various defendants, including the 
United States of America, named in the so-called Miller cases which 
were filed in this Court under Civil Action Nos. 1892-50, 1893-50, 4691- 
50 and 4692-50; that on October 6, 1953 there was filed in this case a 
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Motion by Eastern Air Lines, one of the defendants, asking leave of 
Court to add the United States of America as a third party defendant; that 
on March 19, 1954, there was a Stipulation filed herein that this Motion 
be held in abeyance pending the outcome of the Miller cases hereinabove 
described; that the Miller cases were tried by this Court and it was 
determined that the United States of America and the Eastern Air Lines 
were concurrently liable for the accident and the death of all the pas- 
sengers in the Eastern Air Lines plane on November 2, 1949; that sub- 
sequent to the determination of liability, the defendant, Eastern Air 
Lines, negotiated a settlement with the plaintiff, Edna G. Randall, as 
Administratrix of the Estate of Francis E. Randall, deceased, for the 
sum of $37,500 and the said Edna G. Randall executed a release running 
to the Eastern Air Lines and the said release is now on file in this cause; 
that plaintiff is informed and believes the fact to be that the United States 
Government has agreed with Eastern Air Lines to contribute to the 
$37,500 paid in settlement of this cause of action and that the amount of 
said contribution is unknown to the plaintiff. 

3. The plaintiff further alleges that the United States of America 
was never released by her from any liability in this cause and that she 
received the sum of $17, 165.50 pursuant to the Federal Employees' Com- 
pensation Act (5 U.S.C.A. 751 et seq.) under circumstances creating no 
duty or liability on her part to return said sum to the United States of 
America. 

WHEREFORE, plaintiff prays as follows: 

1. That it be determined that the sum of $17, 165.50 now deposited 
in the Registry of the Court is not subject to the lien asserted by the United 
States Government in its Petition to Enforce a Lien, and 

2. That this Court enter an Order requiring the Clerk of the Court 
to pay to the plaintiff herein the sum of $17,165.50, and 

3. For such other and further relief as tothe Court may seem just 
and proper. 


/s/ Edna G. Dutton 
Formerly Edna G. Randall, 
/s/ Hyman Smollar Administratrix of the Estate of 
Attorney for Plaintiff Francis E. Randall, Dec'd. 


{Jurat, dated January 20, 1959] [ Certificate of Service] 
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[ Filed February 28, 1959] 
MOTION FOR SUMMARY JUDGMENT 


Now comes the plaintiff, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, and moves the Court that it enter a summary judg- 


ment in plaintiff's favor for the relief demanded in her Answer 
Petition of the United States of America to Enforce Lien on the 


to the 


ground 


that there is no genuine issue as to any material fact and that plaintiff is 


entitled to a judgment as a matter of law. 
/s/ Hyman Smollar 


* * * 


/s/ Byron N. Scott 
* * * 


/s/ Eugene Gressman 
*x* * * 


Counsel for Plaintiff 
[Certificate of Service] 


ee eenE EEN 


[ Filed March 26, 1969] 
MOTION FOR SUMMARY JUDGMENT 


Comes now the United States of America and moves this) Court for 


summary judgment in its favor on the grounds that there exists no genuine 
issue of fact and the United States is entitled to judgment as a matter of 


law. 


/s/ Oliver Gasch 
United States Attorney | 


/s/ Edward P. Troxell, 


Principal 


Assistant United States Attorney 


/s/ John F. Doyle 


Assistant United States | Attorney 


[ Certificate of Service] 
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| Filed April 21, 1959] 


ORDER 

Upon consideration of the Petition of the United States of 
America to enforce lien and requesting payment to the United States in 
the amount of $17,165.50 out of funds in the same amount deposited 
with the Registry of the Court under Order of the Court dated the 12th 
day of January, 1959, and upon consideration of the answer of the 
plaintiff to the petition, which said answer prays that the said sum be 
paid to the plaintiff, and upon consideration of the cross motions of the 
plaintiff and the petitioner, United States of America, for summary 
judgment, and points and authorities in support thereof, and in opposi- 
tion thereto, and after argument in open court, it is by the Court this 
2ist day of April, 1959 

ORDERED that the motion of the plaintiff for summary judgment 
be and the same hereby is denied and that the motion of the petitioner 
for summary judgment be and the same hereby is granted, and it is 

FURTHER ORDERED that the sum of $17,165.50 deposited with 
the Registry of the Court, be paid to the United States of America and 
the Clerk of the Court be and he hereby is directed to make the said 
payment to the United States of America in the said amount. Provided, 
however, that the execution of the provisions of this Order directing 
the Clerk of the Court to make payment to the United States of America 
shall be stayed pending appeal of this cause to the United States Court 
of Appeals for the District of Columbia Circuit within the time pre- 
scribed by the Federal Rules of Civil Procedure, said stay not to 
require or be conditioned upon supersedeas bond; provided further, 
however, the plaintiff is not by this order relieved or excused from 
posting bond for costs on appeal as required by Rule 73(e) Federal 
Rules of Civil Procedure. 


/s/ John J. Sirica 
Judge 


[ Filed May 15, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of May, 1959, that plaintiff 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 21st day of 
April, 1959 in favor of Intervenor, United States of America against 
said plaintiff. 


/s/ Hyman Smollar 
Attorney for Plaintiff 


* * * 


/s/ Eugene Gressman 
Attorney for Plaintiff 
* * * 
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STATEMENT OF QUESTION PEESENTED 


| Section 27 of the Federal Employees’ Compensation Act 
provides that a federal employee who receives workmen’s-com- 
pensation benefits under the Act from the United States and 
also receives an additional award or settlement for the same 
accident from a third-party tortfeasor, “shall refund to the 
United States the amount of compensation which has been 
paid by the United S » There is no language im Section 
27 limiting the obligation to refund to situations where the 
third-party tortfeasor was exclusively or solely liable for the 
accident. 

| The question presented is whether the court below propetly 
refused to write such a limitation into Section 27 of the Act. 


Q 


I The lopastve hear of the Federal Employes’ Oo penga- 
tion’ Act, and the decisions thereunder, show unmistakably 
the congressional intent ‘to preclude-the type of double 


mr. In Pope & Talbot v. Hawn, 346 U.S: 406, the Supreme Court 
: ee Fe ia gases Cooatact carina no 
employer is entitled to reimbursement only w where’ fhe 
tortfeasor is solely liable to the employee_-_. 


= “imeriaon District Telegraph Co. v- Kites 170 F. 28.946 (C24. 
8) 1950)". es 
American Stevedores, Inc. y. Porello, 330 U.S, 446 (1947)=-~*- 
Aairay. "United States, 103 App. D.C. 05, 254. 24-768 (CA 
17 


v: eae Ry. Co., 202 N.C. 256, 162 8.E. 613 (1932) 
& Son, Lid. v. France, Fenwick & Co., iid., tony? ic, 3 aha 
22, 23 


- Cyrv. FP: 8. Payne Co., 112 F. Supp. 526 (D.C. ‘Conn:; 1953)- 7, 20, 21 
---- 13,16 

; Johansen v: United States, 343 US. 427 (1952) = 

Lewis'v. United States, 89 “App. D.C. 21, 190 F. 2322 CADS, 


3, 1988) 
Ocean 8.8: Co. v: Lumbermen's Mut. Casualty Co., 5 2d 925 
~ (CA. 2;1942)-- 2 
"Patterson v. United States, 359 U-8.-495 


Iv 
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Co’ OF ise ty CASE 


. Appellant is the former widow of Francis E. Randal; a Fed- 
eral: Government employee, whose death occurred when h¢:was 
& passenger dn\én Hastern Airline airplane which; in: 1949; col- 
lided with a Bolivian fighter plane while both planes: were at- 
tempting to land at the Washington Netional Airport. The 
Present proceeding arises out of the wrongful death action she 
Eels the comet choses ewan fase: 
Eastern) and against, other individuals. The U: nited 

Bata was not named as 4 defendant, nor does Ker Sekt 
faise the question of its negligence.’ 

During the litigation, Eastern moved, on October 6, 4953, 
for or leave to add the United States as s third-party defendant, 


fa this Court: 
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and attached its proposed third-party complaint This com- 
plaint, asserting that the accident was caused by the negli- 
gence of the Government control tower operators at the Air- 
port, sought indemnity or contribution from the United States. 
Appellant’s’ then: counsel’ filed an opposition to"the motion on 
October 12, 1953, and the motion was, by stipulation filed 
March 19, 1954, held in abeyance pending the outcome of 
other litigation brought in the district court by executors of 
two other passengers killed in the same accident (the “Miller 
cases”) No ruling of the court below has ever been entered 
with respect to'this motion. 

‘Appellant’s suit against Eastern was settled between them 
for $37,500 (J.A. 2, 6, 20). Prior to payment of this amount, 
the United States advised Eastern’s counsel that it claimed a 
Tien in the sum of $17,165.50, which had been paid to appellant 
as compensation under the Federal Employees’ Compensation. 
Act (J.A. 5). Eastern then filed a petition for authority to 
pay. the $37,500 into the registry of the court (J.A. 2-3), stat- 
ing ite inability safely to pay the-amount of the settlement 
to anyone. 3 

Appellant’s answer to this petition (J-A. 6-7) and to the 
Government’s petition to enforce its lien (J-A. 8, 21) denied 
the claim of the United States. : 

Both appellant and the United States then moved for sum- 
mary judgment (J.A. 23).. The court below denied appel- 
lant’s motion and granted that of the United States, ordering 
payment to the United States of the sum of $17,165.50. 


= STATUTES INVOLVED 
‘Section 201, Federal Employees’ Compensation Act Amend- 
ments of 1949, 63 Stat. 861, 5 U.S.C. 757(b): 


The liability of the United States or any of its in- 
strumentalities under this Act or any extension thereof 


: 2"Phe: motion and third-party complaint were not reprinted, but they 
appear in.the original record. 

* Neither appellant’s opposition to the motion, nor the related stipulation, 
have been: reprinted. They appear in the original record. 

“'gince there were no conflicting claims to the remaining $20,384.50; that 
gam had earlier been paid out by order of the court (J.A. 20). 


3 

with respect to the injury or death of an employee shall 
be exclusive, and in place, of all other liability of the 
United States or such instrumentality to the employee, 
his legal representative, spouse, dependents, next of ion, 
and anyone otherwise entitled to recover damages from. 
the United States or such instrumentality, on account 
of such injury or death, in any direct judicial proceed- 
ings in a civil action or in admiralty, or by eedir 
whether administrative or judicial, under any. other 
workman’s compensation law or under any Federal tort 
liability statute: Provided, however, That, this subsec- 
tion shall not apply to a master or a member of the 
crew of any vessel. 

Section 26, Federal Employees’ Compensation Act, 39 Stat. 

747, 5U SC. 776: i 
* * * P: * \* 

If an injury or death for which compensation is pay- 
able under this Act is caused under circumstances cre- 
ating a legal liability upon some person other than the 
United States to pay damages therefor, the Secretary 
may require the beneficiary to assign tothe United 
States any right of action he may have to enforce such 
liability of such other person or any right which he 
may. have to share in any money or other property 
received in satisfaction of such liability of such other 
person, or the Secretary may require said, beneficiary 
to prosecute said action in his own name. 

If the beneficiary shall refuse to make such assign- 
ment or to prosecute said action in his own name when 
required by the Secretary, he shall not be entitled to 
any compensation under this Act. pr 

The cause of action when assigned to the. United 
States may be prosecuted or compromised by the Secre- 
tary, and if the Seeretary realizes.upon such cause of 
action, he shall apply. the money or other property’so 
received in the followmg manner: After deducting 

the amount of any compensation already paid. tothe 
beneficiary and the expense of such realization or eol- 
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4 
lection, which sum shall be placed to the credit of the 


employees’ compensation fund, the surplus, if any, 
shall be paid to the beneficiary and credited upon any 
future payments of compensation payable to him on 
account of the same injury. 
Section 27, Federal Employees’ Compensation Act, 39 Stat. 
748; 5 USC. 77: 


e * * 2 * 


If an injury or death for which compensation is pay- 
able under this Act is caused under circumstances cre- 
ating a legal liability in some ‘person other than the 
United States to pay damages therefor, and a bene- 
ficiary entitled to compensation from the United States 
for such injury or death receives, as 8 result of a suit 

behalf, or as a result of a 


ing manner: 

(A) If his compensation has been paid in whole 
or in part, he shall refund to the United States 
the amount°of compensation which has been paid 
by the United States and credit 


or other 
sation payable to him by the United States, on 
account of the same injury. 
SUMMARY OF ARGUNEET 
: to the United States of the amount it paid 
out in compensation to appellant. is required by the plain 
toxins of Section 27 of the Federal Employees’ Compensation 


= 
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Act. There is no language in Section 27 which would limit 
its applicability to situations where the United States is. not 
negligent, and its clear mandate is that in all situations where 
a. claimant has recovered from a third party, he “shall refund to 
‘the United States the amount of compensation which has been 
The legislative history of the Act, and the decisions thereun- 
der, show clearly the Congressional intent to preclude, through 
#he reimbursement provisions, the double recovery involved in 
xetaining the compensation payments, and keeping as welt the 
idamage recovery obtained from a third party. The avail- 
ability of double recovery was rejected each time it came up 
during the debates and hearings prior to passage of the Act. 
‘Moreover, Congress designed the statute to eliminate all ques- 
4ions of negligence between employer and employee, and to pro- 
videa simple, certain; litigation-free and uniform compensation 
scherne which operates completely regardless of fault. . Appel- 
Jant’s attempt to insert the question of negligence into the un- 
ambiguous provisions of Sections 26 and 27 of the Act would 
frustrate these Congressional purposes, permit double recovery, 
breed litigation, and generally produce precisely the kind of 
chaos which Congress sought by the Act to avoid. 4 
- The Supreme Court has rejected appellant’s contention that 
an employer's negligence is a bar'to the applicability of the re- 
imbursement provisions of a compensation act, and every court 
passing on this question has so held: The ban against double 
recovery is universally applied in compensation ‘acts, and no 
ease under any act has been found which permits the double 
recovery. sought here by appellant. Appellant’s argument 
from contribution and indemnity cases that there is no policy 
against double recovery is demonstrably mistaken, and many 
compensation acts expressly incorporate: such a ban. . 
- ARGUMENT ; 


L. The precise terms of Section 27 of the.Federal Employees’ 
Compensation Act establish the Government's right to 
_reimb aa | 2 aa 


: The plain terms of Section 27 of the Federal Employees’ 


Compensation Act call: for rejection of appellant's contention 
and require affirmance of the decision below. = i 
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. The statutory scheme covering circumstances where a third 
party tortfeasor may be liable for # compenseble injury is @ sim- 
ple‘one. The Government may require the employee to as- 
sign his cause of action against the third party to the Govern- 
ment, or it may require him to sue the third party. If 
the employee refuses to assign or prosecute, he is not entitled 
to compensation. If he assigns and the United States recovers 
through suit or compromise, it retains the amount of compen- 
sation paid or payable, and after deducting its costs of collec- 
tion it must pay the surplus to the employee. Section 26 of 
the Act, 5 U.S.C. 776 supra, p. 3. Had this occurred here and 
the United States recovered $37,500 from Eastern, only the 
balance left after deduction of the compensation and the costs 
of collection would have been paid to the appellant. The re- 
mainder of the statutory plan produces 2 similar result: where 
the employee sues or settles with the third party. He is first 
permitted to deduct from his total recovery the costs of suit and 
@ reasonable attorney’s fee. He must then “apply the money 
* * © so received in the following manner: (A) Tf his com- 
pensation has been paid * * ° he shall refund to the United 
States the amount of compensation which has been 
paid * * *.” Section 27 of the Act, 5 U.S.C. 777, supra, p- 4. 
This language is stated in mandatory terms, and makes no ex- 
ception on account of anyone’s negligence. 

The appellant’s contention that double recovery is not pre- 
cluded because the United States was itself negligent attempts 
to place on the language, “under circumstances creating a legal 
liability in some person other than the United States to pay 

therefor,” a construction it cannot bear. In order to 
achieve the result sought by the appellant, this language must 
be read as though it appeared in text as follows: “Under cir- . 
cumstances creating a legal liability solely in some: person 
other than the United States to pay damages therefor.”* At 
page 9 of appellant's brief, she indicates that Congress did not 
say that the United States should be reimbursed “under cir- 


At the middle of page 5, appellant's brief, the word “solely” 1s used tn 
connection with quoted language of unstated origin. No sach language 
appears in the statute. The source is probably the legislative report cited 
in appellant’s footnote 2, page 9, .of the brief. : = 


z 


cumstances creating a legal liability in the United States'as 
well as in some other person to pay damages,” which ‘is-an 
addition to the statute conjured up by the appellant’ as lang- 
uage of similar effect which she would prefer to see in the stat- 
ute if the result the Government seeks in this case is to obtain. 
But the Congress did not use this suggested language, nor did 
it use the word “solely,” nor any equivalent expression to ‘pro- 
vide for the result in this case sought by the appellant... It 
simply provided for refund to the United States of the com- 
pensation it*had paid “under circumstances creating a legal 
liability in some person other than the United States” ;-a term 
which is fully satisfied in this case by the liability to appellant 
of Eastern. What the appellant really requires is an amend- 
ment of the statute. Its language as it now stands cannot 
sustain the meaning for which appellant. argues... The lang- 
uage found in the statute on its face requires reimbursement 
completely without regard to whether the United States might 
have been negligent. 

This simple construction of the language the appellant seeks 
to strain was followed in Cyr v. F. S. Payne Co., 112 F. Supp. 
526, 530-531 (D.C. Conn., 1953), arising under the Connecticut 
Compensation Act. The language of the Connecticut statute 
permitted reimbursement, “under circumstances creating in 
some other person. than the employer @ legal liability. to pay 
damages in respect thereto.” This, Janguage.as well as the full 
reimbursement scheme of which it is.a part is virtually. identi- 
cal with the provisions of the Federal act... In the Cyr case, 
the court directed its. attention to the question whether the 
employer’s own negligence bars it froma share in the recovery 
designed to satisfy the reimbursement provisions of the Con- 
necticut Act, and immediately after stating the question and 
citing the full text of the pertinent provisions of the Connec- 
ticut Act, concluded: 

Thus, the words of the statute seem to allow recovery 
by the employer regardless of its own concurrent negli- 
gence. 
The court went on to hold that the employee was entitled: to: 
@ judgment against the third party whose negligence had par- 
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tictpated with that of the employer as a cause of the injury, 
and.ruled that the first $3,534.57 was to be paid the employer’s 
insurance carrier as reimbursement for the compensation it 
had paid, the balance of the recovery of $8,866 to be paid to 
the plaintiff-employee Cyr. 
American District Telegraph Co. v. Kittleson, 179 F. 2d 946 
(€.A. 8.1950), is a similar holding under the Iowa. Workman’s 
Compensation Act, the provisions of which are similar to those 
of. the Federal act. ‘The interplay of rights and liabilities 
among employee, negligent. employer, and negligent third 
party is made clear by the following paraphrase from pages 
954-955 of the opinion wherein we substitute in parenthesis 
the characterization in place of the parties’ names: 
(Employee) has recovered a judgment against (third 
party), which that company must pay before it is en- 
* * titled to indemnity from (employer). (Employee) 
- must repay (employer) from his recovery from (third 
party) all that (employer) has been compelled to pay 
(employee) under the Iowa Workmen's Compensation 
Act.. (Employer’s) right of subrogation is fully pro- 
tected. The fact that (employer) may be later held 
liable to (third party) upon an independent cause of 
action for violation of a duty owed (third party) by 
(employer) does not destroy (employer’s) right to re- 
imbursement from (employee). * * * The effect of the 
subrogation provision of the Iowa Compensation Act 2 
to relieve an employer in cases where the injured em- 
ployee recovers a judgment against a third party from 
all liability whatsoever under the Compensation Act. 
[Emphasis supplied.] 

It is noteworthy that the Eighth Circuit Court of Appeals 
finds a purpose in the compensation act to relieve an employer 
“from all liability whatsoever” under the act where an em- 
ployee recovers from a third party. There is nothing unusual 
in this, since as we show below, pp. 13, 16, compensation acts 
uniformly are designed to insure only a subsistence floor for 
employees and their dependents, and this aim is satisfied when. 
ever a recovery from a third party is sufficient to substitute, 
for the compensation which is paid or payable. 
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guage against 

United States, 153 F. 2d 605 (C.A. 2, 1946)) refused toread the 
language as though it read “solely through the negligence ‘or 
fault” of the contractor and granted full indemnity to the 
United States. In the United States Supreme Court, American 


Stevedores, Inc. v. Porello, 330 US. 446 (1947), the Court indi- 
cated (at pp. 457-458) that there were three constructions 
which could be placed on the language of the indemnity pro- 
vision, one of which would have involved reading the word 
“solely” into the provision. The Court regarded the contrac- 
tual provision as inadequately evidencing the intent of the par- 
ties, and it referred the matter to the lower courts in order that 
evidence might be taken as to such intent. When the case re- 
turned to the district court, Porello v. United States, 94 F. 
Supp. 952 (S.D.N-Y., 1950), the moving party offered no eyi- 
dence as to the intent of the parties, and the court was obliged 
to construe the language of the indemnity provision without 
such aid. The court accepted.that possible interpretation 
which the Circuit Court. had earlier indicated was correct and 
which excluded any use of the word “solely”; or any interpreta- 
tion which predicated liability on the negligence of the em- 
ployer alone. aoe 


19 


‘Thus, the plainest meaning which can be given to language 
of the:kind here at issue would exclude the meaning the ap-. 


from the-most-compelling showing of supporting ingredients 
in the legislative history of the Act. But appellant has made 
no;.such showing, and none is possible... As we shall show 
immediately, the Act’s legislative history fully confirms that 
Congress meant what it said, and meant nothing more. 


IL. The legislative history of the Federal Employees’ Com- 
“pensation Act, and the decisions thereunder, show unmis- 
-takably the Congressional intent to preclude the type of 
double recovery sought here by appelJant 


A "Legislative History. The elimination of negligence and 
related common law theories of action or defense was a most 
deliberate action on the part of Congress, and the legislative 
debates abound with discussion of this feature of the Act. 
Proponent after proponent of the bill rose to declaim against 
the outmoded common law theories which made a guessing 
game of the employee’s suit to recover damages, and which 
were so costly to employer and employee alike in litigation 
expenses® The committee reports likewise stressed the elim- 


cme main Gebates in the House of Representatives on H.R. 15816 are 
found at 58 Cong. Ret. 10685-10016, 64th Cong., 1st Sess. The main pro- 
ceedings.in the Senate are found in the same’ volume at pp. 12166,'12167, 
12887-12992... The following remarks are typical. Mr. Williams, p.-10698, 
speaking of assumed risk and.contributory negligence, says, “These ques- 
tions can not arise under this Act.” Mr. Sheriley, p. 10896, notes the ero- 
sion of damaxe recovery by litigation expenses and the desirability of 
extending the coverage of acts granting benefits without regard to fault, 
adding “so that we can get away from the old, antiquated, useless method - 
of private suits in order to determine the equity between employer and 
employee.” ei iaere oe ee 
tions between employer and employed have long been antiquated,” citing 

specially assumption of risk and the fellow servant rule. Mr. Borland, 
p. 10898, "“* * * the old obsolete law of fellow servant and assumption of 
yisk=whith ‘modern humane legislation is abolishing.” Mr. McKenzie, 
D. 10809,- speaks against the “* * * old fellow servant statute or some sim- 
flar. defense * * *”. Mr. Callop, p. 10008, notes the need for a remedy 
«eee without resorting to litigation * * *”. Mr. Reilly, p. 10904, de- 
scribes antagonism between employer and employee which developed from 


hy : ” ‘ sty sy nals) Sprang ets eee hake 
and underlined the need for certainty. in recovery for injury, 
as opposed to resort to litigation of the difficult question ‘ ; 
negligence.” Seale pial ith 9S Sin! 


“it, it is this: That if a man is injured, not in the commission'of any 
offense but in the ordinary course of his employment, injured, as men 
will inevitably be injured in every employment, whether he alone shall 
suffer that injury or whether the community will suffer it for him. 


country stand it, which means.to all of us an infinitesimal part of the 
injury, which otherwise would fall upon @ citizen of the United States. 


Similarly, while speaking against the same: amendment, Senator 
at p. 12889 said : : : 
This is, as the Senator from Towa said, a compensation proposition 
im which the employee watves @ great deat of what he might expect to 
recewe, and in which the Government waives o great eat that tt might 
demand even éf it wore a private employer, and they compromise their 
differences and agree that these accidents, avoidable or unavoidable— 
because we all know the weaknesses to which human fiesh is beir— 
industry ; and there is to be no hairaplitting and no long and fine drawn, 
out technicality as to whether ‘or not the man bas conducted himself, 
as he should ‘have conducted ‘himself at the particular moment when. 
the injury occurred; {Emphasis supplied] Spay ton 
"Senate Report 515, 6éth Cong, Ist Seas, p. 4, notes the.“?:%.* Justice; 
saad. wisdom ‘of compelling the employer to beara. proportion: ofthe toss’ 
occasioned by these accidents irrespective of fault * *'*”,:and at p7 motes: 
in the compensation acts of other countries a situation where “* * * in 
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ay) 
_ The legislator’s estimate that perhaps one-half of accidents 
occur fortuitously and-with. no one to blame implies that per- 
haps one-half involve negligence. This estimate underscores 
the understanding that the Government, in many cases under 
the Act, would have been regarded as negligent at common 
law. Were negligence to play s part in the reimbursement 
scheme, it would have been # simple matter to include it.’ But 


the congressional zeal for certainty in the operation of the 


case of inexcusable fault on the part of the employer or employee, the 
compensation is increased or decreased * * °.” The report concludes: 


Various laws which in any way recognize the element of negligence 
or misconduct as precluding or affecting compensation, have led to 
much Utigation in order to arrive at their scope and meaning. The 


two methods of doing a plece of work, when upon a cool survey of the 
entire situation afterwards it is seen that the other method would have 
So-called negligence is frequently so affected by other 
circumstances, particularly in modern complicated industry, that it 
sometimes becomes exceedingly difficult to determine whether the neg- 
other circumstance was the controlling cause of the 
the accidents occurring under the present 
complex industrial conditions is the result of fortuitous circumstances: 
for which nobody is to blame. Under these corcumstances modern 
compensation laws are more and more rejecting the element of negli- 
gence altogether, and are basing their compensation upon the fact of 
injury and not of fault. 


Similarly, House Report No. 561 on HR. 16222, which without changes 
significant here became ELR. 15816, at page 26 adopts the statement of the 
Compensation Commission that “The basic idea of the whole legislation 1s 
that compensation to injured employees should be standardized by rules 

will admit, so'as to prevent litigation and 
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Act, and:the desire to-eliminate-every, last. vestige ofthe diffi. 
cult, highly: selective and litigation-breeding question of negli- 
gence between employee. and employer carried. the day. , ee 

If appellant were correct in her view of the statute, half 
the cases which come under the Act would probably be sub- 
jected to litigation, thereby frustrating completely. the legis- 
lative policy against litigation of negligence: Every compen- 
gation claimant who recovered from a third party, and who 
thought he could show negligence in the Government, .would 
sue to prevent refunding the compensation which had carried 
him through his most critical period. Where the Government 
had recovered against a third party, claimants would sue to 
prevent the Government from deducting from itsrecovery the 
amount it had paid. This follows from the fact that language 
identical to that which appellant seeks to strain in Section 27 
of the Act to avoid refund, appears also in Section 26 which 
permits the Government’s deduction. The Act would lose its 
certainty and simplicity, and with thousands of claimants pre- 
senting their assertions of negligence before many courts, uni- 
formity of application would also be lost. There isno warrant 
in any passage of the legislative history of the Act for pro- 
ducing such a result, and all indications from that history 
show plainly the congressional desire to avoid precisely the 
kind of chaos the appellant seeks to establish. 

Moreover, whenever the question of double recovery came 
up in the hearings and debates, it was summarily rejected. It 
must be remembered in this connection that’Congress was not 
trying to provide a reward or windfall for unfortunate em- 
ployees or their dependents. It was seeking merely to provide 
them a sufficient, regular income to avoid destitution and loss 
of self-respect. It was even concerned that if the level of pay- 
ment were too high, it might induce the injured employee to 
malinger® From this background it appears'to have'been uni- 
versally understood that there could be no double recovery, and 
that the reimbursement provisions were designed to prevent it.” 


* FL Rept. 561, 68rd. Cong.,:2d Sess., p. 27. AD nie 
» Tt seems clear from Dahn v. Devis, 258 U.S.,421, 481, that this is the pur- 
pose of the reimbursement provisions of the Act. At 258 U.S. 430, the Court 
speaks of the effect of the reimbursement provisions as follows: ‘ 
Plainly, by these two sections Congress deals with the liability of 


i 
This understanding ‘was so clear that the matter came tp di- 
rectly only’ ones during the hearings. When it'came up indi- 
rectly during the’ debates in: the House of Representatives on 
the reimbursement provisions™ ‘and the ‘subrogation’ pro- 
visions >of the bill it was rejected with merely 2 brief ‘word: 


persons “other than the. United States” to employees entitled to com- 
pensation under the act, not for the purpose of increasing that compen- 
sation, but for the purpose of reimbursing the Government for poy- 
ménts made and of indemnifying it against other amounts payable in the 
future. [Second emphasis supplied.] 

= 58 Cong. Rec. 10910, 64th Cong., Ist Sess. 

Mr. Ioor. But the gentleman does not want to give two compensa- 
tions? 

Mr. Baxxrzr. Not for the same injury ; but suppose he is injured sub- 
sequently? 

‘Mr. Igoe. It can only be where he is injured while in the service of the 
Government, and there may be cases where there is a case against @ pri- 
vate employer and a claim against the Government at the eame time, 
and—— 

Mr. Bazxxzr. I think in that case the same man ought not to receive 
compensation from two sources, but suppose the recovery is twice as 
much as the compensation he receives from the Government for that 
particular injury? 

Mr. Icox: Then he gets the benefit of all over what he receives from 
the Government. 

2.58 Cong. Rec. 10012, 64th Cong., 1st Sess. 

Mr. Curxor. In moet jurisdictions a claim for personal injury is not 
assignable. : 

Mr. Gaxp. That is very true. 

Mr. Corto. Now, are you creating such a right by statute here? 

Mr. Gaxp. Under this statute we are. 

Mr. Cuxxor. And that is for the purpose of subrogating to the Gov- 
ernment the rights of the employee—is that the purpose of it? 

Mr. Gaz. Yes; in States where it can be assigned it was the idea that 
{f the ‘cloim should be aszigned the Government should prosecute the 
claim and apply ¢ a2 compensation, according to the provisions of this 
law. 

Mr. Courxor. I understand that'at the common law the right to bring 
suit fora personal injury is not assignable. 

‘Mr. Gann. That is true. : 

Mr. Curzor. But if made assignable at all, it must be by some statute, 
_and this is in order that the party who poys may have the right of sud- 

* ‘yogation? 

Mr. Gaxp. Yes. ‘ i 

Mr. Corzor. And that is thelobject of this? 

‘Mr. Gazp. ‘That fs the object ‘of the DIL 

Mr. Coixor. Im 'very meh in sympathy with st. 
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> The-clearest-rejection of double recovery..is recorded in. the 

hearings on an early, version of the bill in the House of Repre- 
sentatives which. contained: in.its section 30.-the;xefund. pro- 
visions. at, issue: here2* One Congressman: stated. he-did not 
like section 30 beeause it limited the employee’s recovery, and 
he urged that the employee’ be left. “untrammeled”, saying 
further: 


Let the Government compensate him, and if he has any 
remedy against anybody else let him pursue it to the 
limit. 

The bill’s co-sponsor responded: 
It does not stop him from: pursuing his remedy, but it 
makes him receive so much Jess compensation from the 
Government. 


The point was then made again, by the original objector to 
section 30, that the employee who was successful against & 
third party would have to reimburse the Government for its 
compensation payment under the language of section 30, and 
another Congressman ‘suggested that perhaps the employee 


should be given an election whether to accept the reimburse- 
ment provisions or to waive compensation entirely. At this 
point the witness'at the hearing, who apparently had partici- 
pated in drafting the bill, stated the justification for the pro- 
visions of section 30 as follows: ‘ 


We felt, as in a great many other cases, that the com- 
pensation granted here was going to cost the Govern- 
ment a lot of money. The man is receiving far in 
excess of anything that he now can get. He is receiv- 
ing compensation where the United States has been 
guilty of no fault at all. He is receiving compensation 
even where he himself may have been guilty of con- 
tributory negligence; and therefore in a case like this 
it would seem only fair to limit him, so far as the Gav- 
ernment ts concerned, to the amount of compensation 
granted by the act, and if he can get a large verdict 

2 Hearings on Federal Employees Compensation, Committee on the Ju- 
diclary, HR., 68rd Cong, 24 Sees; Serial 16—Part 2, pp. 62-64. 
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.from:a. railroad or some other-corporation he can pocket 
the difference. It seemed to us, as @ matter: of fair. 
compromise, that we ought not to wantto give-him: 
both... ‘That: would certainly be an injustice;*and not: 
perhaps refuse to go back to work. {Emphasis:sup- 
plied.] 


pensation Act was to 
ployees who otherwise 
by fault of the Government, thereby emphasizing that. cases 


covered by the Act might well involve the fault of the Govern- 
ment. It stated the Act to be essentially an act of justice-or: 
grace on the part-of the United States, elaborately and care-. 
fully worked out, and designed to compensate, promptly, and 
without litigation or expense, all employees injured in dis-” 
charge of duty in an amount which, on the sverage, was 
thought adequate or just. The amount is to be determined 
without cost to the claimant, and is allowed wholly without 
regard to the negligence of the Government, or its employees. 

Posey v. Tennessee Valley Authority, 93 F. 2d 726, 727-8 
(C.A. 5, 1937) found the Act to be a “just, comprehensive 
scheme for compensation for i jury and death comparable to 
the compensation laws of the states, and to the Longshore- 
men’s and Harbor Workers’ Compensation Act, 33 US.CA., 
Section 901, e¢ seg., which is also the Workmen’s Compenss- 
tion Act of the District of Columbia, D.C. Code 1929, 'T.-19, 
Sections 11, 12, 33, U.S.C.A. Section 901 Note. * ° "It is not 
same general basis as the state compensation laws.” To-the: 


w 


same. effect; see Thomason:v:: 2S eer ree 
im noe, oo eae ioe) chodetts, of bet 


Oe ap Tn. thationss, thei Geert ch: 
phasized both the comprehensiveness of the’ ‘Act and its’ pro- 
visions: for “simple; certain, nore Nom venereal oe 
me 441): a 


® Riga Grianent he aed e caren a a 
tem to award payments. for injuries, sol oe 
held to avo made <scoptons to dist system without 
- Specific legislation to:that effect... 


See also, Patterson’ v: Unated States, ‘350 US 0% 105; where the 
Johansen doctrine was reconsidered and affirmed.” 

This Court has similarly noted the Act's comprehensive 
seheme for simple, certain. and. uniform Aubrey 
V. United States, 103 App. D.C. 65, 254 F. 2d 768 (CADE, 
1958), ite proscription against double ‘recovery, Lewis. v: 
United States, 89 App. D.C. 21, 23, 190 F. 24/22) (C.AD.C; 
1951); and the wisdom of leaving for Congress, rather than'to 
ee ee 
such.acts. gs rset ‘ j 

Even: brief 


Taner ar aime bat osgoiee mals Ee 
1B, 2d 220; '222 (2967), ‘where this Court Court after’ bearing en donc outiined tie: 
develapment. of: co generality and highlighted ‘the ‘lin: 
paar Ar a Sa a ie rer oon 
covery provisions of such acts. 
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from a railsoad or some other-corporation he can pocket 
the difference.. It seemed to us, as @ matter:of fair. 
compromise, that we ought not.to want:to give ‘him’ 
‘both... ‘That would certainly: be an injustice; and not’ 
only an injustice, but the fact that he’had: gotten this: 
extra sum-would induce him to'lie down on his job ‘and: 
perhaps refuse to go back to work. [Emphasis sup— 


plied.] NEA 2 

The full diseussion of these matters at the heari reveals that 
the language of section 30 was understood to permit an em- 
ployee or his dependents to subsist on compensation payments: 
while his litigation against a third party was going on, sub- 
ject of course to the proscription against double recovery. The 
legislative compromise so effected remains in the language of 
the present Act. 

B. Decisions under the Act. The Supreme Court has stated’ 
in Dakn v. Davis, 258 US. 421, 431, that the aim of the Com- 
pensation Act was to give compensation to Government em- 

who otherwise would be without remedy when injured 
by fault of the Government, thereby emphasizing that cases 
might well involve the fault of the Govern- 


we 


same. effect;.see Thomason-v.' ei ork Reojects Aamriatatre im, 
138.8. 2d'342, HA2-9.(C.A-9, 1943). ehodena: ov tae yeel 
ho Spans Gort ha ene tao he im of 


held to have made exceptions to that system without 
-- specific legislation to that effect. ». 


See ‘also, Patterson v: United States, 350 US. 105; mons Ge 
Johansen doctrine was reconsidered and affirmed. 

This Court has similarly noted the Act’s Smiprekeaner 
scheme for simple, certain and uniform compensation, Aubrey 
v. United States, 103 App. D.C. 65, 254 F. 24:768: (CA D.C, 
1958), its -proscription againstdouble recovery, Lewis’v: 
United States, 89 App. D.C. 21, 23, 190: F.2d 22 (CAD.C; 
1951); and the wisdom of leaving for Congress, rather than to 
the- courte, caemnars at exec acerca ee 
such.acts.. Jd; pp. 23;24¢@ ©) % 

Even brief descriptions such as theee underline the legisla 


itl aee pecdeemecapergaesions ray ser 
and the related tort: defenses. As we: have'shown. in. Hi -A’ 
above, the employer's defenses of contributory-negligence, the: 
fellow servant. rule, 80d assumption. of risk were given upras: 


"See also imither ond Company, Ine.¥. Coles, 100 App. D.C. 68, 70, 262 
Court after tite 


development of- co 
ited, determinative and exclusive nature of both the Hability and the re- 
covery provisions of such acts. 
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quid pro quo for the employee's. action. for negligence. The 
language used to embody this legislative policy is devoid of 
any suggestion that negli ce might control any aspect of 
the relationship established by the statute between the em- 
ployee and his Government employer. _ It also clearly does not 
permit the double recovery sought here. 

The plainest meaning of the statutory: scheme for payment 
and reimbursement of compensation under the Federal Em- 
ployees’ Compensation Act compels the notion that double re- 
covery is not permitted, and this Court correctly stated the 
dictum in Lewis v. United States, 89 App. DC. 21, 190 F. 2d 
22 (CA-DC., 1951), that “Congress has thus * * ® left no 
doubt as to its desire * * * to preclude double recovery eat 


IIL. In Pope & Talbot v. Hawn, 346 U.S. 406, the Supreme 
Court has passed on and rejected appellant’s contention 
that the employer is entitled to reimbursement only where 
the third-party tortfeasor is solely liable to the employee 


The contention asserted by appellant here has already been 
considered and flatly rejected by the Supreme Court in Pope & 
Talbot v. Hawn, 346 US. 406. Hawn arose under the provi- 
sions of the Longshoremen’s and Harbor Workers’ Act, 33 
US.C. 901, et seq., 44 Stat. 1424. That statute, while differing 
in details from the Federal Employees’ Compensation Act, 5 
US.C. 751, et seq., 39 Stat. 742, provides in its essentials a 
closely. similar, comprehensive workmen’s compensation 
scheme. With respect to the issue raised in this case, the stat- 
utes show no significant difference. 

In Pope & Talbot v. Hawn, supra, the injured employee, 
Hawn, sued the third party tortfeasor, Pope & Talbot. The 
third party impleaded Hawn’s employer, Haenn. A jury found 
that the third party was liable to the employee for negligence 
(as well as for the unseaworthiness of its ship), and that the 
employer had been negligent. The district court entered judg- 
ment for the employee against Pope & Talbot, and this judg- 
ment was affirmed on appeal. It also entered judgment for 
contribution against the employer in favor of the third party, 
which judgment was reversed on appeal. The Supreme Court 
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affirmed both of the Circuit Court’s rulings against the third 
party. 

In the Supreme Court the third party, Pope & Talbot, con- 
tended, as does appellant here, that the negligence of the em- 
ployer barred the employer’s recovery, through the employee, 
of the compensation outlay. The Supreme Court flatly re- 
jected the contention (346 US. 411-412) : 

Haenn has been making compensation payments to 
Hawn because of obligations imposed by the Longshore- 
men’s and Harbor Workers’ Compensation Act. 44 
Stat. 1424, 33 U.S.C. § 901 et seg. Hawn has agreed 
to refund these payments to his employer out of his 
Pope & Talbot recovery. Pope & Talbot contends 
that the judgment against it should be reduced by this 
amount. It points out that Hawn’s verdict includes 
sums for past loss of wages and medical expenses which 
it is argued were the very items on account of which 
Hawn’s employer paid him. Consequently Pope & 
Talbot says that if Hawn keeps the money he will have 
a double recovery and that to allow him to repay Haenn 
would give an unconscionable reward to an employer 
whose negligence contributed to the injury. A weakness 
in this ingenious argument is that § 33 of the Act has 
specific provisions to permit an employer to recoup his 
compensation payments out of any recovery from a third 
person negligently causing such injuries. Pope & Tal- 
bot’s contention if accepted would frustrate this pur- 
pose to protect employers who are subjected to absolute 
liability by the Act. Moreover, reduction of Pope & 
Talbot’s liability at the expense of Haenn would be the 
substantial equivalent of contribution which we de- 
clined to require in the Halcyon case.” [Emphasis 
supplied.]. 


% See also Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corp. 
350 U.S. 124, 146, where the dissenting opinion, undoubtedly shared in this 
respect by the full.court, points to the Hawn case as one where the court 
refused to permit a third party “* * * to shift part of his loss to the 
injured person's employer on his argument that the employer, who was 
under the Longshoremen’s Act, negligently contributed to the injury.” It 
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. “The Federal. Employees’ Compensation ‘Act, in Section 27, 
has the same “specific provisions” as does Section 33 of the 

’s and Harbor: Workers’: Compensation: Act (44 
Stat. 1440). with respect to 


the em: 
34440. 


lows that a similar holding is 


identical provision in Section 27 of the Federal Employees’ 
‘Compensation Act. : 2 


'.38 Qogapare’S 0.8.0. 776, 777, 
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‘Acti’ In-Louisville & Nashville, Railroad :-Co,.v. Rochelle, 262 
¥.24.730 (C:A.6,-1958), the court ruled thatrecoyery; if.at all, 
must be made in the mode, and by and for the persons:and:for 
the reasons designated in the Act,, and not otherwise. , To the 
same effect, see United States v. Klein, 163 F. 24 5p, 09 (C-A- 


“the ‘policy against doublé recovery is universally applied 
2 Da in workmen's: n 5 compensa npel sation statutes eee ss 


e coats ii Of E “brief ‘over 


Piph Wa Goel was ele. I IGE ON Wicaieteete ee 
ess in compelling 


2 
<hich would otherwise fall’ exclusively on the third party. 
From this alone; without knowledge of what the employee 


states and foreign 
against 


or-proceeding 
in section 6, Workmen’s 
c. 58), it provided: 
Where ‘the injury for which compensation is payable 
under this Act was caused under circumstances creating 
other than the employer 


compensation was 

indemnéfied by the person so liable to 

aforesaid, and all questions as to the right to and 

amount of any such indemnity shall, in default of agree- 

ment, be settled by action, or, by consent of the parties, 
‘ by arbitration under this Act. [Emphasis supplied.J 
Thus, the issue of double recovery by an employee is expressly 
settled against double recovery by the terms of the statute. 


~ s8¢phe major revision of the 1906’ Act and its amendments was enacted 28 
the Workmen's Compensation Act, 1925 (15 and, 16 Geo..5, ¢-84), and. con: 
tinued. the same language in its section 30. ‘These Acts were repealed and 
sabetitated by the National Insurance (Industria? Injuries) Act; 1946 (9 and 
10 Geo. 6)'c. €2)2 © ste pe, widkowrnan 
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Whalley v. Briggs Motor Bodies, Ltd., 2 All. ER. 193 (Leeds 
‘Kia’ 1954): Woodcock v: London Gnd-Nortl Westert: Reiliva} 

€65°3 KB139" (1918). Ses iso Pong v- Great Northern 
Retivay" Co) 86 LT: 802" CKag’s Bench Div.’ 1902); ‘for'a 
‘holding against double recovery under the ‘sumilar language of 
the Workmen’s Compensation’ Act,'18977*"’ ‘While’ appellant 
attempts to use an English indemnity’ case’ to" persiade’ that 
there is no’ policy in’ this Country ‘against double recovery, pre- 
sumablyon the basis that there is’n0 such policy ‘in England, 
forbids the recovery of both damages and compensation, and ex- 
pressly permits an action between''an employer-and“a' third 
party to determine the right to, and the amount‘of, indemnity. 
Moreover, the Cory case does not, purport to do more than in- 
terpret the second clause of section.6 of the English,Act which 
permits the emplyer “to be indemnified” (emphasis supplied.) 
‘This importation of the common Jaw doctrine of indemnity into 
the English statute is not at all the equivalent of our own stat- 
ute’s “shall. refund”... And the full opinions in the Cory case 
make clear that-the issue there was only: whether indemnity, in 
an_ action for idemnity permitted by: the statute, should be 


“The same demonstration’ of strict legislative policy: against 
double recovery can be'made concerning all of the'state cases 
cited at pages 13 and 14 of appellant’s brief,” except the two 


4s stated that: “the prohibition against double. recovery.is.absolute *:.*..°”. 
The Cory case is cited separately from this topic under the heading “Indem- 


o¢ 


mm 


am < oe 


n'e, Compensation Acts, (1948 Ed.) pp. xiite nom, 
i st =s provide against. 


sae 


Some, of these; 1 emo ©. “but not 


le sums up the matter 
sation Law, Section 


an : : , 
ployer * * *” (72-128). The 


‘Ualty 005125 F-28925 (CA. 2, 1942). i 

"See Wright; “Subrogation ander ‘Workuien’s: Compensation Statutes” 
(1948 EA) Analytical Table; pp: xii to xcxxiil, third and fourth columns. 
‘The author outlines the nature of thé employer's interest. when compen- 
sation is accepted and how the recovery is applied, and in no instance does 
tie find it-mecessary even'to mention the participating negligence of an ens- 


_ When compensable injury is the result of a third per- 
. son’s tortious conduct all: statutes but two, preserve'a 
right of action against the tortfeasor, since the compen- 
sation aystera waa not designed to extend immuni 


SI O26 ae 


5, Toavoid a doable recovery by the employee, 


Dae sot 


e statutes provide varying systems with the general 
effect of reimbursing the employer jor his. compensation 
outlay and giving the employee the excess of the damage 
Ina footnote at thé following page: (Zd-, p. 166), Latson dis- 

i between the right, of a claimant to-keep @ double 
recovery ant his right to collect a double recovery subject to 
the obligation to pay over to the employer. the amount paid 
out: inj compensation: -Larson states unequivocally that “it 
is not trué in any jurisdiction having a third party statute that 
the employee may. keep both recoveries” (Id., p. 167;.fn.) ex- 
cept.for one case which he describes in some detail where the 
employer's inability to obtain reimbursement arose as a stat- 
utory penalty against bim for being, an uninsured employer 
under the state law. Neither has the plaintiff in this case 
pointed to any case in which a double recovery has been 
-: Larson devotes:a complete section to the caption; Avoiding 
double ‘recovery, in. which he. discusses the reasons, why the 
reimbursement, provisions are fair to employer, employee and 
third party. alike. This section (2, Larson, Section. 71-20, pp. 
166-168). fits in so. well with the ingredients that go to make 
up the legislative history.of the Federal Employees’ Compen- 
sation Act (supra, pp. 10-16) that it is here set out in full. 

$71.20 Avoiding double recovery 
It 48 equally elementary that the claimant should not 
allowed to keep the entire amount both of his com- 
pensation award and of his common-law damage recov- 
ery. The dbvious disposition of the matter’is to give 
’ the ‘émiployer so mitich of the negligence recovery as is 
necessary to reimburse him for his compensation outlay, 
and give the employee the excess. This is fair to every- 
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- one concerned: _ the employer, who, in a fault sense, 


“ig neutral, comes ‘out’even; the third person pays ex- 

‘actly the damages he would’ iormally ‘pay; which is 

‘correct, since to reduce his burden because of the rela- 
tion between the employer and the employee. would 
be a simple windfall to him‘which he has done nothing 
to deserve; and the employee gets a fuller reimburse- 
ment for actual damages sustamed than is possible 


~~ “under the compensation system alone. 


‘Someone may argue that the employee has no right 
to this excess, having had the benefit of the compensa- 
tion system; but’ the answer is that, as’ between the 
employee and the stranger, there has been no‘such give 
and take, no such compromises struck, as‘ between the 
employee and his own employer: The employer has 
made substantial concessions as the price of his limited 
liability; the employee has given up his right against 
his own employer to bring damage ‘suits.. But’ the 
stranger has given up nothing, and hence has’ right 
to claim nothing resembling the immunities: that exist 
between employer and employee. As for the employee, 
he gets no windfall; what he gets is nothing more than 
actual restoration to himself of what he has lost be- 
cause of the third person’s wrongful act. 

This arrangement may be called:the normal -third- 
party-action-subrogation pattern, and. it “is the one 
adopted by most modern statutes.-: These statutes vary 
in such details as the range of persons considered third 
parties, and the priority of plaintifis—i.e., some give the 
action to the employee, with an obligation to refund to 
the payor of compensation the amount of compensation 
received; some give the action'to the payor of compen- 
sation, with an obligation to pay over to the employee 
the excess of the verdict over the compensation outlay; 
and many give one & stated period within: which. to sue, 
after which the right passes to the other—still with the 
obligation. to make reimbursement as indicated. These 
variations do not essentially. change the end result or 
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"alter the basic compensation principle described above. 
For the foregoing reasons, it is respectfully submitted that 
the district. court’s order should be affirmed. 
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APPELLANT'S REPLY BRIEF 


Appellee’s reliance upon the so-called "precise" and “plain” 
terms of Section 27 of the Compensation Act, 5 U.S.C. 8777, to defeat 
appellant's claim exemplifies the mischievousness of the notion that the 
plain meaning of the words of a statute necessarily defines the meaning 
of that statute. As Judge Learned Hand has said, "There is no surer 
way to misread any document than to read it literally." Gi Vv. 
Walling, 144 F. 2d 608, 624 (C.A. 2, 1944, concurring opinion). Literal- 
ness, in other words, "is no sure touchstone of legislative purpose. ™ 


t "The notion that the plain meaning of the words of a statute defines the meaning 
of the statute reminds one of T. H. Huxley's gay observation that at times ‘a 
theory survives long after its brains are knocked out. '" Soma J., dis- 
senting in Massachusetts Bonding Co. v. United States, 352 U.S. 128, 138 (1956). 
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International Longshoremen's Union v. Juneau Spruce Corp. , 342 U.S. 
237, 243 (1952). The true sense of the plainest words may sometimes 
be found only by reference to the nature of the statutory provision in 
which they appear as read in the context of the legislative purpose. 

Ex parte Bollman, 4 Cranch 75, 95 (1807). 


This Court, like others, has consistently recognized that "the 
literal words of a statute sometimes can be misleading. . . . Some- 
times the words are such that the purposes of the statute and the entire 
statutory scheme must be taken into account. The words must be read 
and interpreted as a part of the whole."" Smither and Company, Inc. v. 
Coles, 100 U.S. App. D.C. 68, 70, 242 F.2d 220, 222 (1957). In that 
situation “the letter of a statute will not be followed when it leads to an 
absurd conclusion or 2 meaningless result." Marlin v. Cardillo, 68 
U.S. App. D.C. 201, 95 F.2d 112, 115 (1938). 


And so it is that the "plain" words of Section 27 do not provide the 
answer to the problem of this case. That problem is not one of reading 
the word "solely" into the critical language of the section. Nor is it one 
of amending the statute, judicially or otherwise. The problem, rather, 
is whether the situation presented by this case is so unique and so out- 
side the legislative purpose exemplified in Section 27 as to be beyond 
the purview of this provision despite the seeming applicability of the 
language. 

The main thrust of the Federal Employees' Compensation Act, 
like that of most workmen's compensation laws, is to provide "not only 
for employees a remedy which is both expeditious and independent of 
proof of fault, but also for employers a liability which is limited and 
determinative." Bradford Electric Co. v. Clapper, 286 U.S. 145, 159 
(1932). More particularly, however, the keystone of the federal em- =. 
ployees’ statute is its creation of a right which did not previously exist 
-- the right of compensation for federal employees who otherwise would 
be without remedy when injured by fault of the Government. Dahn v. 
Davis, 258 U.S. 421, 431 (1922). 
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But to say, as the appellee says (brief, p. 16), that this central 
statutory aim emphasizes "that cases covered by the Act might well in- 
volve the fault of the Government" is merely to state the obvious with- 
out even penetrating the threshold of the statutory problem here involved. 
Equally obvious, of course, is the fact that in creating this new right 
against the Government, in lifting governmental immunity to a specified 
degree,” Congress carefully eschewed.any provision for determining 
whether the Government was in fact negligent as a condition for the pay- 
ment of compensation. As demonstrated by the legislative history cited 
by appellee (brief, pp. 10-16), the legislators expressly sought to elimi- 
nate this difficult and litigious question of negligence as a consideration 
in granting awards. What Congress did was to provide for standardized 
formulae for compensation payments to federal employees whenever they 
were injured, whether such injury be due to (1) the fault of the United 
States alone, (2) the fault of a third person alone, (3) the joint fault of 
the United States and a third person, or (4) the fault of no one at all. In 
the sense that it becomes immaterial to the right to compensation under 
the statute to determine which of the four possibilities is involved in a 
particular case, negligence has become irrelevant under the|Act. 


In a real sense, therefore, Congress has blinded itself to any 
determination of whether, in a given case, the Government is guilty of 
negligence. And it is in that statutory context that appellee is correct 
in stating (brief, p. 18) that negligence does not "control any aspect of 
the relationship established by the statute between the employee and his 
Government employer. "’ 


It is within this statutory context, where Congress has put blinders 
around the negligence issue, that Section 27 comes into play. That section 


2 "It is significant, we think, that the Congress chose to speak in terms of 
liability of the government, not in terms of remedies or rights of action, 
and in doing so, it gave a right of action only to the extent that it saw fit 
to relax governmental immunity from any liability." nderwood v. United 
States, 207 F.2d 862, 864 (C. A- 10, 1953). 
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very simply provides for the reimbursement of the Government when- 
ever some third party becomes liable to pay damages for the injury or 
death. This third-party liability is spoken of in a carefully marked 
statutory setting where there is no avenue available for determining 
whether the Government contributed in any way to the injury or death. = 
Congress has said'in Section 27 that, in return for paying compensation 
regardless of possible but undetermined and undeterminable negligence 
of the Government, the United States is entitled to reimbursement when- 
ever a third party must respond in damages. Thus where the Govern- 
ment is in fact negligent -- but such negligence has not been determined 
and cannot be determined under the statutory scheme -- Section 27 
plainly commands reimbursement of the United States. 


But the basic rationale of Section 27 is that it is unfair not to re- 
coup the Government for compensation payments where it has been 
guilty of no negligence, where some third party is in fact at fault and 
hence Hable to respond in damages. As stated by one of the drafters 
of the statute, quoted by appellee (brief, pp. 15-16): 


We felt, as in a great many other cases, 
that the compensation granted here was going 
to cost the Government a lot of money. The 
man is receiving far in excess of anything that 
he now can get. He is receiving compensation 
where the United States has been guilty of no 
fault at all. He is receiving compensation even 
where he himself may have been guilty of con- 
tributory negligence; and therefore in a case 
like this it would seem only fair to limit him, 
so far'as the Government is concerned, to the 
amount of compensation granted by the act, and 
if he can get a large verdict from a railroad or 
some other corporation he can pocket the dif- 
ference. It seemed to us, as a matter of fair 


3 under Section 201, 5 U.S.C. 8757(b), the liability of the United States with 
respect to the injury or death is made exclusive within the confines of the Act. 
Thus the federal employee cannot seek to secure any judicial determination of 
the negligence of the United States pursuant to any other statute. And since 
the Compensation Act does not envisage any determination of such negligence, 
that matter remains unresolved and unresolvable in the ordinary case. 
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compromise, that we ought not to want to 
give him both. That would certainly be an 
injustice; and not only an injustice, but the 
fact that he had gotten this extra sum would 
induce him to lie down on his job and perhaps 
refuse to go back to work. [Emphasis supplied] 
More importantly, as part of the "fair compromise" involved, 
Section 27 operates to allow recoupment without requiring a determina- 
tion as to whether the Government was free of negligence. The difficult- 
ies inherent in such a determination, with all the prolonged and expen- 
sive litigation which would ensue, were thought sufficient to allow com- 
pensation and then to make Section 27 apply where the absence of govern- 


mental negligence had not been established. 


Section 27 thus reduces itself to a simple and self-evident proposi- 
tion -- that it is inequitable not to reimburse the Government where it 
is free of negligence or where, for practical reasons, determination of the 


negligence issue is not feasible. In such situations Congress has in ef- 
fect determined that the whole financial responsibility for the injury or 
death should fall upon the third-party tort-feasor and that the Government 
should be relieved of as much of its financial obligation under the Act as 
can be recovered from the third party. Presumably the possibility of 
such reimbursement under such conditions is one of the factors that can 
be actuarially measured and accurately predicted in determining the 

cost of the compensation program. 


But once we move beyond the realm of non-negligence and undeter- 
mined freedom from negligence on the Government's part, we leave be- — 
hind the rationale, the purpose, the confines and the language of Section 
27. Where the Government is solely negligent, of course, Section 27 
obviously can never come into operation; nor can it apply where neg- 
ligence is completely -vsent on the part of all concerned. And where, 
as in this case, the fact of the Government's negligence has been judi- 
cially determined in a manner completely outside the statutory contem- 
plation, Section 27 has no application. In such a situation the equitable 
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considerations which motivated Congress to insist upon reimbursement 
evaporate. Countervailing considerations justifying retention of the 
compensation payments by the employee then come into operation. 


Congress, in short, did not draft Section 27 in light of the pos- 
sibility of a binding judicial determination that the Government was 
jointly and equally responsible for an injury or death giving rise to 
compensation payments. Congress never conceived that such a determin- 
ation would or could be made. Yet in the unique circumstances of this 
case we do have precisely that kind of a determination, a determination 
of a binding nature and with a significant impact which cannot be ignored. 


Under these conditions, with fault soiling the Government's hands, 
the inequity of forcing the Government to bear some of the financial bur- 
den disappears completely. In its place a new consideration injects it- 
self into the scene'- the fact that it would "be contrary to the principles 
of natural justice, of reason, and of common sense, to impose uncondi- 


tionally the whole loss" on the private joint tort-feasor. George's Radio, 
Inc. v. Capital Transit Co., 75 U.S. App. D.C. 187, 126 F. 2d 219, 222 
(1942). Such an inequitable result should not easily be presumed in the 
absence of express legislative language. 


Moreover, the inequities which would befall appellant through im- 
position of Section 27 on the facts of this case are further confirmatory 
of that section's inapplicability. Congress clearly did not mean by this 
Act to discriminate against federal employees or their beneficiaries. 
Yet to apply Section 27 would indeed result in such discrimination. Thus 
the appellant, suing as the administratrix of the estate of a federal em- 
ployee, would be deprived of the compensation payments she heretofore 
received, while the administrators of the estates of other passengers on 
the ill-fated plane who were not federal employees would be permitted to 
retain whatever recoveries they obtained from both the United States and 


Eastern Airlines. See D.C. Transit System, Inc. v. Slingland, U.S. 
App. D.C. , 266 F. 2d 465 (1959). 
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It is immaterial that the non-federal employees on the plane may 
have been subject to workmen's compensation laws of their own states. 
In that event, their own employers could not have been negligent as to 
this accident and their respective laws could not have operated to de- 
prive them of any benefits received from either the United States or 
Eastern Airlines. But in this case appellant would be deprived of the 
benefits received from the United States despite its clear negligence in 
the matter. 


Additionally, application of Section 27 to the instant facts would 
result in depriving the estate of the deceased of an amount equal to that 
received by the appellant as widow of the deceased. In other words, the 
set-off here sought is between two separate legal entities - appellant as 
widow and appellant as administratrix of ber husband's, estate... But to 
deduct from the estate the amount which the appellant received as widow 
under the Compensation Act is to discriminate unfairly against creditors 
and beneficiaries of the estate other than the appellant. Appellant sued 
Eastern Airlines on behalf of the decedent's estate and the settlement _ 
was made on behalf of that estate. Who is entitled to that estate and what 
should be subtracted from it are matters to be determined not by the 
Compensation Act but by the applicable state law governing inheritances 
and probate matters. 


Indeed, this vital distinction between compensation payments to 
the widow and the settlement on behalf of the estate emphasizes not only 
the unfair discrimination caused by application of Section 27 to this case 
but also uncovers the speciousness of any contention that appellant is 
really seeking a double recovery. The essence of double recovery in- 
volves retention by the same person of identical benefits received from 
two sources for the same injury or tort. But such is not this case. 


Appellant received compensation payments under the Act because 
Congress thought it advisable to grant financial benefits to the widow of 
a federal employee killed in the course of employment. But appellant did 
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not obtain the $37, 500 settlement with Eastern Airlines as widow of the 
decedent. She obtained it on behalf of the estate and all its creditors 
and legatees. Thus no one person, no one legal entity, has received 
double payment of damages growing out of the death of Francis E. 
Randall. 


Nor can it be said that appellant, even disregarding the two 
separate capacities in which she sought recoveries, is seeking any 
double recovery against the United States. What Congress was con- 
cerned about, as revealed by the legislative history, was some sort 
of double recovery against the United States - recovery both of compen- 
sation and damages. See Lewis v. United States, 89 U.S. App. D. Cc. 
21, 190 F. 2d 22 (1951). That is not this case. 


Finally, appellee's contention (brief, p. 13) that appellant seeks 
to establish "chaos" by opening wide the door to litigation on the issue 
of negligence is without substance. Appellant's position before this 


Court does not in any sense invite destruction of the legislative policy 
against litigation of negligence. All that appellant contends is that she 
is entitled to keep, as administratrix of the estate, the entire amount 
which Eastern Airlines has agreed to pay and that the lien claim of the 
United States should be denied. This contention is advanced not as a 
prelude to litigation on the question of negligence but after the previous 
binding determination in the Miller cases that the United States was in 
fact negligent. 


That previous determination, which was rendered outside the 
realm of the Compensation Act, represents the truly unique aspect of 
this case, an aspect which is not likely to be repeated except in identi- 
cal circumstances involving multiple deaths in a single accident where 
a test case as to the Government's negligence is prosecuted by someone 
other than a federal employee. To recognize the unique fact as to the 
Government's negligence in this instance is not to permit the question 
of negligence to be litigated in any manner or any forum differing from 
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what occurred here. In short, we are dealing here with an acknowledged 
act of negligence rather than with an effort to litigate that question. 


The very uniqueness of this case, within the narrow circumstances 
under which this appeal arose, serves to distinguisa the various author- 
ities relied upon by appellee. Such decisions as Pope & Talbot v. Hawn, 
346 U.S. 406 (1953), Cyr v. F. S. Payne Co., 112 F. Supp. 526 (D.C. 
Conn., 1953), and American District Telegraph Co., v. Kittleson, 179 
F. 2d 946 (C.A. 8, 1950), involve neither the Federal Employees' 
Compensation Act nor the unique type of circumstances here t stake. 

In none of such decisions were the contentions here advanced by appel- 
lant considered and rejected; in none of them was the court called upon 

to analyze carefully the purpose and the policy of the statutory reimburse- 
ment provisions in the light of the unusual considerations present in this 


case. 


This case stands at the frontier of the Federal Employees’ Compen- 
sation Act. And for the reasons expressed in this reply brief, supplement- 
| 
ing those in appellant's main brief, the judgment below should be reversed. 


Respectfully submitted, 


Hyman Smollar 
Wyatt Building 
Washington 5, D.C. 


Eugene Gressman 
1701 K Street, N. W. 
Washington, D. C. 


Counsel for Appellant 
October 26, 1959 
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For. The District of Columbia Circuit 


No. 15,227 


EDNA G. RANDALL, 
Administratrix of the estate of Francis E. Randall, deceas 


ed, 


Appellant, 


UNITED STATES OF AMERICA, 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


The appellant hereby petitions the Court for a rehearing en banc of 
its opinion and judgment rendered on July 21, 1960. 


The importance of the case 


This case involves an important and novel issue arising under the 


Federal Employees' Compensation Act, 5 U.S.C. 760, 39 Stat. 


144. 


Never before has a Court been called upon to determine what effect the 


* 
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conceded negligence of the United States has upon its right to recoup 
compensation payments out of the proceeds of a tort recovery from the 


joint tort-feasor. 


This problem is of obvious significance in the administration and 
application of the Compensation Act. As the manifold activities of the 
federal government continue to expand, the chances of its negligence 
playing a part in the death or injury of some of its employees increase. 
And the problem thus becomes one of continuing and perhaps growing 


importance. 


The difficulties presented by this issue are dramatically illustrated 
by the treatment of the case by the panel of this Court that heard the mat- 
ter. Originally, on April 21, 1960, the panel decided unanimously that 
the United States was entitled to no recoupment whatever since the com- 
pensation had been paid to the widow while the tort recovery was by the 
administratrix, it being improper to recoup payments to the widow from 
payments to the administratrix even where the widow and administratrix 
are one and the same person. 


But on May 10, 1960, the panel ordered, sua sponte, “that the 
opinion and judgment of this Court entered herein April 21, 1960 are 
vacated."" No reason was given for this action and no opportunity was 
afforded the parties to present further arguments in support of|or in op- 
position to the April 21 opinion and judgment. Then on July 21, 1960, 
by a 2 - 1 vote, the panel without reference to its prior actions reversed 
itself and held that the United States was entitled to a statutory refund to 
the extent that the refund does not exceed the widow's share of the tort 
recovery. 


This history of the case, combined with the intrinsic importance 
of the issue at stake, makes appropriate a reconsideration by this Court 
enbanc. The extraordinary intra-circuit and intra-panel diversity of 
viewpoint, highlighted by the abandonment of the panel's original view, 
justifies the invocation of this Court's "necessary and useful" power to 
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rehear this matter en banc. See Western Pacific R. Corp. v. Western 
Pacific R. Co., 345 U.S. 247, 261; United States ex rel. Robinson v. 
Johnston, 316 U.S. 649; Louisell and Degnan, Rehearing in American 
Appellate Courts, 25 F. R. D. 148, 160 - 163. 


Significance of first opinion ‘ 


Appellant does not intend to speculate as to what motivated the 
panel of this Court to vacate and abandon its April 21 opinion. | Suffice 
it to say, however, that appellant believes that the considerations raised 
in that opinion have not been fully resolved by the majority's statement 
of July 21 that appellant's suit against Eastern, and the settlement there- 
of, was either wholly or partly on "behalf" of the decedent's widow. 
And appeliant respectfully urges that a rehearing be granted, among 
other reasons, so that her contentions in this respect may be more fully 
developed, considered and resolved in light of the conflicting considera- 
tions expressed on the two occasions by the panel. 


More expressly, appellant's position is that the two capacities in 
which she received money -- i.e., aS widow for purposes of the statutory 
compensation, and as administratrix for purposes of the wrongful death 
action -- are but one small but important part of the overall problem. 
The significant fact reflected by those two capacities is that the com- 
pensation payments were received by her as widow on an entirely dif- 
ferent theory than that underlying the administratrix's tort recovery 
from Eastern. And in a very real sense there was no proof of a double 
recovery by appellant, whatever her capacity, thereby negating the whole 
rationale of the lien provisions of Section 27 of the Act. 


The purpose of the payments to appellant as widow, under the Com- 
pensation Act, was “to meet ordinary living expenses [of appellant] under 
prevailing economic conditions” and to help foreclose “the necessity of 
seeking charity or reliance upon the help of friends." See S. Rep. 836, 
8ist Cong., 1st Sess., 2 U.S. Code Cong. Serv. Leg. Hist. 2125 (1949). 
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In other words, the United States paid the widow the $17, 165.50 in order 
to make certain she would not become a public or private charge. The 
payments had no relationship to any permanent loss she or the next of 
kin may have suffered. Once she remarried or died the compensation 
payments abruptly ceased. Had she remarried or died one month after 
compensation accrued, she would have received not $17, 165.50 but 
merely $292.50. small, 
merely represented what Congress thought was enough to keep the widow 


Thus the amount received, whether large or 


of a federal employee off the relief roles. 


On the other hand, the wrongful death action against Eastern was 
premised on something entirely different from a mere desire to give the 
widow enough to meet ordinary living expenses until she remarried or 
died. The damages, by terms of the statute (16 D.C. Code 1201), are 
to be “assessed with reference to the injury resulting from such act, 
neglect, or default causing such death, to the spouse and next of kin of 
the time 
of death and represent the entire lifetime pecuniary loss to the widow and 
next of kin. Tate v. Nelson, 71 F. Supp. 465 (D.C. D.C.): Southern R. 


such deceased person." Those damages are determined as of 


Co. v. Hawkins, 35 App. D.C. 313; Rankin v. Shayne Brothers, Inc. , 
98 App. D.C. 214, 234 F. 2435. | 
without reference to the subsequent death or remarriage of the 
Coleman v. Moore, 108 F. Supp. 425, 427 (D.C. D.C.). 


And those damages are assessed 
widow. 


In this case, the United States has neither alleged nor proved that 
the $37,500 settlement with Eastern represented any part of the factors 
entering into the determination of the compensation payments by the 


United States. And if there was no such identity of factors there can 


* 

The release constituting the settlement of the action against Eas 
is part of the record before this Court, does not recite that the $37,50 
all or any part of the pecuniary loss to the widow; nor does it indicate 
were considered or were involved in arriving at that figure. 
states that the administratrix, in consideration of the sum of $37,500, 


rn, which 
represented 
what factors 


The release merely 
releases and 


discharges Eastern from all causes of action growing out of the fatal injury to the 


decedent. Conceivably, the $37,500 figure represented the loss afte: 
eration to the prior receipt of $17,165.50 from the United States, or 
tion figure may have been completely ignored. 


r ving: consid- 
e compensa-— 


5 


be no double recovery justifying repayment to the United States of the 
compensation figure, particularly where the United States itself was 
partly responsible for the death. It is this context that the Supreme 
Court decision in Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, relied 
upon so heavily by the Government and by the majority of the panel of 
this Court, becomes readily distinguishable. The Court there was 
careful to note (346 U.S. at 412) that the tort verdict "includes sums 
for past loss of wages and medical expenses which it is argued were the 
very items on account of which Hawn's employer paid him" compensa- 
tion. A very real double recovery was involved in Hawn, No such 
double recovery has been demonstrated here. 


Appellant submits that this critical factor was not developed or 
resolved in the April 21 opinion. Nor was it developed or resolved in 
the July 21 majority opinion. Indeed, the latter opinion (slip p. 3) is. 
premised on the unproved assumption that there was a "double recovery" 
accruing to the beneficiary unless recoupment were allowed. Rehearing 
thus becomes essential to develop and clarify this double recovery factor, 


So essential is it to the proper application of Section 27. If there was 
| 


no true double recovery, the very foundation of the July 21 determina- 


tion is undermined. 


Significance of the second opinion 

Appellant, of course, subscribes fully to the analysis made by 
Judge Miller in his dissenting opinion of July 21. She relies on that 
opinion here, however, only to emphasize the very important and far- 
reaching consequences of the majority opinion. The truth of the matter 
is that Congress did not give considered judgment to the problem raised 
by this situation where the Government is a joint tort-feasor. It framed 
Section 27 in light of the more common situation where the Government 
was not a tort-feasor and where full liability was properly placeable on 
the third party. 
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What Congress meant or would have intended where the United 
States is also at fault constitutes a judicial problem of the first) magni- 
tude. That problem is not to be solved, appellant submits, by a ready 
assumption that compensation payments must of necessity constitute a 
double recovery where damages are secured from the third party. 

Such payments must be analyzed to discover if in fact they are identical 
to the tort recovery. And then a determination must be made,| in light 
of all the legislative considerations brought to bear by the dissenting 
opinion, whether Congress intended the United States to escape’ all 
financial responsibility where it is partly at fault. 


Since we are dealing here with the relationships of the United 
States to the widow of a deceased federal employee, and not that of a 
private employer to the widow of a private employee, far greater con- 


siderations of public policy come into play than were involved in the 


Supreme Court's analysis of the Longshoremen's and Harbor Workers’ 
Compensation Act in Pope & Talbot, Inc. v. Hawn, supra. Without 
more explicit instruction from Congress, must the United States be 
freed of its obligation to pay compensation for its negligence solely by 
virtue of Section 27 of the Federal Employees’ Compensation Act? 


Whatever answer is given to that question involves a substantial 
measure of judicial legislation, for the Congressional language is too im- 
precise and uncertain in light of the situation presented. And the answer 
so given, appellant submits, should come only from a full consideration 
by the entire Court sitting en banc. 


PON wail oa 


qT 
Conclusion 


For the foregoing reasons, appellant requests a rehearing en banc. 
The importance of the question involved, the absence of controlling pre- 


cedent, the difficulties involved in reading loose statutory language, and 
the unique history of the case in this Court all combine to make appro- 


priate such a full-scale reconsideration. 
Respectfully submitted, 


HYMAN SMOLLAR 


Wyatt Building 
Washington 5, D. C. 


EUGENE GRESSMAN 


1701 K Street, N. W. 
Washington 6, D. C. 


Counsel for Appellan 
August 26, 1960 
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